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PREFACfi. 



In the following pages an attempt has been made to state the 
law in regard to Public Roads and Bridges outside of incorpor- 
ated towns, now in force in this State in counties under town- 
ship organization. The plan adopted^ has been to annotate the 
Road and Bridge Act of May 26, 1S77, following the text of 
the Legal News Edition of the Laws of 1877. Under each 
section of the Act have been placed, in the form of a note, such 
portions of the other Acts and Constitution of the State, and 
such decisions of the courts of this and other States, and of the 
English courts, as relate to the subject matter of the section, 
and at the end of the note, suitable forms for carrying out the 
provisions of the section. Decisions explanatory of the pro- 
visions of more than one section of the Act have been placed 
in the note to one of the sections, and in the notes to the other 
sections catch words have been given referring to the index, 
from which the decisions can readily be found. 

In the citation of opinions, the leading cases have generally 
been chosen, and foreign cases have been cited only so far as 
they could serve to illustrate our law. 

Sterling^ March 8, 1878. 
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THE 



ROAD AND BRIDGE LAW 

OF ILLINOIS, 

IN COUNTIES UNDER TOWNSHIP ORGANIZATION. 



An Aot in regard to Roads and Bridges in Counties under 
Township Organization. [Approved May 26, 1877. In force 
July 1, 1877. Laws 1877, p. 178; Legal News Ed., p. 163.] 

Section I. — Be it enacted hy the People of the State of 
Illinois^ represented in the General ABsembly^ That all roads 

Certain roadg within this State, which have been laid out in 
declared pubUo pursuance of any law of this State, or of the late 

* '^*^'* territory of Illinois, or which have been estab- 

lished by dedication [A] or used for twenty years, [B] and 
which have not been vacated in pursuance ot law [C] are here- 
by declared to be public highways [D]. 

A 

HIGHWAYS BY DEDICATION. 

1. Definition. Dedication is an appropriation of land to some 
public use, made by the owner of the fee, and accepted for 
such use by or on behalf of the public. A common public 
road, originating in such an appropriation and acceptance, is 
a highway by dedication. Angell, Highw., § 132. 

2. Who may dedicate. A primary condition of every valid 
dedication is, that it shall be made by the owner of the fee. 
Baugan v. Mann, 59 111., 492. A mere sqtcatter upon govern- 
ment land has no such power, nor has a trespasser. Gentle- 
man V. Soule, 32 111., 279. 
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The dedication of the owners of a particular estate may 
bind them, but will not bind those in remainder, nor prevent 
them from stopping the way dedicated when the estate comes 
into their possession. McGregor v. Wait, 10 Gray, 75. Thus 
the dedication of a way by a tenant is not binding on his land- 
lord; Gentleman v. Soule, 32 111., 279; unless in the course of 
the period during which the way has been used there has been 
a succession of tenants, or the landlord has had expcess notice 
of the user, in which case his assent to it might be pro^imed. 
Rex V. Barr, 4 Camp., 16. So a dedication by a release with- 
out covenants, by a person who is the mere occupant of the 
public land, having no other interest or estate therein than 
the bare possession, does not bind an after-acquired CFtate in 
the same premises. Lownsdale v. Portland, 1 Or., 397. So 
^ a dedication by a mortgagor does not affect the rights of a 

prior mortgagee. McMannis v. Butler, 49 Barb., 176. But 
one who has sold and conveyed land, and, at the same time, 
has taken a conveyance of it to himself by way of mortgage, 
which is afterwards foreclosed, is to be deemed the owner, so 
far as relates to a dedication thereof to the public as a high- 
way, notwithstanding such conveyance. Wright v. Tukey, 3 
Cash., 290. 

One of several tenants in common cannot make a valid 
dedication without the consent of the co-tenants. 2 Sm. L. 
^J C, 208. But where the majority of the proprietors of a town 

3^^ ^ site set apart a portion of their land by making squares, 
streets and alleys, on a recorded plat, and selling lots with 
reference thereto, it is a valid dedication to the public use, it 
the minority can be satisfied out of the remainder of the com- 
mon estate. Alves v. Hendeiasoq^ 16 B. Mon., 131. 

A dedication may be made by a corporation, provided such 
act be not inconsistent with the limitations of its charter, and 
the ])urposes for which it is incorporated. Grand Surrey 
Canal Co. v. Hall, 1 M. & G., 392; or by a trustee when com- 
patible with the scope and nature of his trust. Eex v. Leake, 
5 B. & Ad., 469. So the owners of the equitable estate may 
make a dedication which their truatee, holding but a legal 
title for their use, is bound to respect, Williams v. Presby- 
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terian Society, 1 Ohio St., 478, and which they cannot revoke 
when they afterwards come into possession of the fee. Cin- 
cinnati V. White, 6 Pet, 431. Whether dedication can be 
made by, or presnraed against, a person laboring under any 
of the common law disabilities — idiocy, infancy, covertnre^ 
etc.,— does not appear to have been decided; but courts would 
probably be guided by the analogies of the Statutes of Limi- 
tations, in so far as they furnish analogies for such a case. 
Angell, Highw., § 134, n. 2. Thus the land of a married 
woman may be dedicated, where the acts of herself and hus- 
band are such as to indicate an intention to dedicate. Schen- 
ley V. Commonwealth, 86 Pa., 59. 
See Disability. Freeholder. 

3. Donee. A dedication is an appropriation of land to 
public use; the public and not merely a public corporation 
m/ust be the chief beneficiary. Todd v. Pittsburg R. R. Co. , . 
19 Ohio St., 614. 

The public is an ever-existing £^ntee, capable of taking 
dedications for public uses, and its interests are a sufficient 
consideration to support them. Warren v. Jacksonville, 15 
III, 240. 

4. Dedication may be limited as to tim^ of enjoymsnt^ as 
in case of a bridge, used by the public at all times on foot and 
with horses, but only occasionally with carriages except in 
times of flood and frost when it is unsafe to pass through the 
river. Rex v. Northampton, 2 M. & S.-, 262. 

Dedication may be for a lim,ited pwrposc as a footway. 
Tyler v. Sturdy, 108 Mass., 196. The public must take secun- 
dum form^im doni. Morse V. Stocker, 1 Allen, 154. Whether 
a dedication can be partial in its extent, as for all purposes 
except that of carrying coals, is a question of some doubt. 2 
8m. L. C, 204. But there cannot be a dedication to a limited 
portion of the public. 111. Ins. Co. v. Littlefield, 67 111., 368. 
Though such a partial dedication is void and does not operate 
afe a dedication to the whole public, yet prima facie any dedi- 
^tion will be presumed to be in favor of the whole public, 
atid it will be incumbent on the party denying it to prove the 
contrary. Penny Pot Landing v. Philadelphia, 4 Harris, 79. 
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A dedication must be understood and construed with refer- 
ence to the objcK^ts and purposes for which it was made. This 
is peculiarly the cai^e with a public landing upon a navigable 
water course. When an easement is granted to the public 
upon the margin of a navigable stream, the right to use and 
treat it as a landing is undoubted. If the banks of a navi- 
gable river are dedicated, the dedicator has no interest in the 
bed of the stream which he can reserve, to the prejudice of 
the public easement over it. Godfrey v. Alton, 12 111., 35. 

See Limitation. 

5. The intention to dedicate is the vital principle of dedi- 
cation, Marcy v. Taylor, 19 111., 634. It may be formed and 
entertained even after the public has commenced to use the 
land. Havana v. Biggs, 58 111., 483. But whenever it is un- 
equivocally manifested, the dedication, so far as the owner of 
the soil is concerned, has been made. Harding v. Hale, 61 
111., 192. A dedication must he ihefree and voluntary a^ct of 
the owner, and cannot arise under compulsory process. Gould 
v. Glass, 19 Barb., 179. But it is not vitiated, because it may 
have been eflEected by the payment of money. Eees v. Chi- 
cago, 38 111., 322. Where the use of a strip of land for a 
highway was supposed to conform to a highway as laid out, but 
in fact varied from it, it was held that the public did not acquire 
a right to the strip actually used by virtue of a dedication, as 
there was no intention to dedicate manifested. State v. Welp- 
ton, 34 Iowa, 144. But where tlie proposition of a land-owner, 
that if the route of a highway, which ho believed legally 
established, should be so changed as to run along the line of 
his land, he would give the right of way — was accepted, and 
the road so changed was used by the public for several years 
and expensive improvements made thereon, it was held, that 
he could not resume possession of the dedicated route, upon 
ascertaining that the old road was not a legal highway. Mar- 
ratt V. Deihl, 37 Iowa, 250. 

. See Mistake. 

6. The mode of making dedications is 'immaterial. God- 
frey V. Alton, 12 111., 35. It may be hy writing. Gentleman 
V. Soule, 32 III, 279. But they are not within the statute and 
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are good ly parol, Warren v. Jacksonville, 15 111., 240. It 
may be hy an act of the owner. Marcy v. Taylor, 19 111., 
636; or hy his acquiescence in the use of his land for such a 
length of time, and under such circumstances as are sufficient 
to constitute an intention to donate the use to the public. 
Smith V. Flora, 64 111., 93; Mclntyre v. Storey, 80 III., 127 

Dedication is a mixed question of law and fact. Waugh 
V. Leech, 28 111., 488. It may be established, as to the donor, 
by any evidence showing an intention to dedicate. Smith v. 
Flora, 64 111., 93; or by such acts or declarations as equitably 
estop him from denying such intention. Kelly v. Chicago, 
48 111., 388. What is sufficient proof of such intention, must 
depend upon the circumstances of each particular case. 
Harding v. Jasper, 14 Cal., 649. Acts which would warrant 
the inference in cities and towns, would be quite insufficient 
in sparsely settled agricultural districts. Hewins v. Smith, 
11 Met., 241. Stronger proof is required of a neighborhood 
or timber road than of a thoroughfare. Onstott v. Murray, 
22 Iowa, 457. 

The mahing and recording of a town plat under the statute 
is the highest evidence of the streets and alleys marked on the 
plat. Waugh v. Leech, 28 111., 488; see R. S., 1874, p. 771. 
The recording of a plat even in the absence of any statute is a 
sufficient dedication at common law of such places as are 
marked streets on the plat. Field v. Carr, 69 111., 200. So 
the making and recording of a plat which is not in accord- 
ance with the statute, while not per se evidence of dedication, 
Belleville v. Stookey, 23 111., 441, is evidence as an act in 
pais tending to show a dedication as at common law. First 
Evangelical Church t. Walsh, 57 111., 363. So when the 
owner of urban property, who has laid it off into lots with 
streets intersecting the same, sells his lots with reference to a 
plat in which the same is so laid off, or where, there being a 
city map in which this land is so laid off, he adopts such map 
by sales with reference thereto, his acts will amount to a ded- 
ication of the designated streets. First Evangelical Church 
v. Walsh, 57 111., 363; see Gridley v. Hopkins, Sup. Ct. 111., 
1877, 9 C. L. N., 388. And it is a matter of no importance 
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tohether or not such streets have ever been opened or used. 
In re Thirty-second street, 19 Wend., 130. It is not essential 
that there should he any declaration cither oral or on tlio 
"Slaty when it is evident from the face of the plat that it was 
the intention of the owner of the land to set apart certain 
grounds for the use of the public. Godfrey v. Alton, 12 III., 
35. Aplat^ although recorded, if not made by the authority 
oj the owner of the land, nor signed nor acknowledged by 
him, is no evidence of dedication by him. Dale v. Metz- 
maker, 63 111., 38. Thus a plat made by the owners of a farm 
is no evidence of dedication to the public as a street, of a strip 
of land along the edge of the farm, the title to tlie right of 
way wherein is held by a railroad company. Detroit v. De- 
troit, etc. K. E. Co., 23 Mich., 173. So where one holds only 
a contract for a deed to land which he plats, and attempts to 
dedicate to the public use, and the contract fails, the dedica- 
tion must also fail. Gridley v. Hopkins, Sup. Ct. 111., 1877, 
9 C. L. N., 388. But where it is sought to establish a high- 
way by dedication by a plat, the law does not require that 
evidence of title to the land platted shall be produced in the 
first instance; the fact of platting and acknowledging, are 
acts and evidence of ownership. Waugh v. Leech, 28 111., 
488. 

Generally, proof of any conduct on the part of the owner 
of the land, unexplained, calculated to lead to the supposition 
that a road is dedicated, is sufficient to establish a dedication 
Marcy v. Taylor, 19 111., 634. Great importance is frequently 
attached to the fact that investments or improvements have 
been made, either by individuals or the public, in reference 
to a dedication and with knowledge of the owner. Bees y. 
Chicago, 38 III., 322. Thus where the owner of land makes 
a survey and lays off ground for a street, and makes sales in 
reference thereto, such acts amount to a dedication of such 
ground to the public. Godfrey v. Alton, 12 111., 35. But a 
mere survey of streets upon a man's own land, without sell- 
ing or permitting persons to occupy, does not constitute 
dedication. United States v. Chicago, 7 How. S. C, 196. 

Dedication may sometimes be presumedjrom circumstances 
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indicative of an intent to dedicate, coupled with an uninter- 
rupted v.Ber by tlie public for a number of years, even less 
than twenty. Louk v. Woods, 15 111., 256. The duration of 
the user is not so important as the nature of the acts done by 
the owner of the soil, and of the adverse acts acquiesced in by 
him. Chicago v. Wright, 69 111., 318. Generally, no infer- 
ence or conclusion is drawn against the owner of land lying 
uninclosed and in common from mere travel across it without 
objection from him. Warren v. Jacksonville, 15 111., 240; Kel- 
ly V. Chicago, 48 111., 388. So the mere opening of a road by 
the owner of the land for his own benefit, and permitting the 
public to use it, is not conclusive evidence of a dedication. 
Proctor V. Lewision, 25 111., 153; Havana v. Biggs, 58 111., 
483; Illinois Ins. Co. v. Littlefield, 67 111., 368. So the mere 
widening of an existing road is not conclusive evidence of an 
intent to dedicate the strip thrown into the road. Biddle v 
Ash, 2 Ash., 211. But where a road has been openly and 
notoriously used and worked on as such for a long period of 
time, and, as far as could be, has been in the actual occupation 
and possession of the public, for that purpose, and claimed as 
such, and the owners of the land have known and acquiesced 
in such use, a dedication may sometimes be presumed. Hirier 
V. Jeanpert, 65 111., 430. There is no distinction between 
governmental and individual ownership, nor between non- 
resident and resident proprietors, as to the operation and 
effect of such occupancy, claim, and user, upon their respective 
rights. They are presumed to have, and must alike take no- 
tice at their peril. Dimon v. People, 17 111., 416. 

'Y^^i^ presumption of the dedication of a road, arising from 
the acts of the owner of the land, may sometimes be overcome 
hy evidence of an agreement explaining the transaction'^ 
Barraclough v. Johnson, 8 A. & E., 99; or of an act, as the 
occasional closing of the way though it be but once a year; 
British Museum v. Finnis, 5 C. & P., 465; or the placing of 
a gate or bar across the road to open and shut at pleasure. 
Commonwealth v. Newbury, 2 Pick., 57. Though the gate 
or bar has been knocked down, the fact of its having been 
erected will for a considerable time tend to rebut the presump- 
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tion of a dedication; Eex v. Lojd, 1 Camp., 262, n.; but it 
will not be conclusive, for the road may originally have been 
granted, reserving the right to keep a gate across to prevent 
cattle straying. Davies v. Stephens, 7 C. & P., 570. On the 
question of intent, the acts and declarations of the owner 
subsequent to an alleged dedication are as competent evidence 
as declarations made at the time. Proctor v. Lewiston, 25 
111.^ 153. 

See Damages; User. 

7. Width. The quantity of land included in a highway by 
dedication is a mixed question of law and fact to be sub- 
mitted to the jury. Alvord v. Ashley, 17 111., 368. When 
the highway is enclosed, the jury may find a dedication of the 
entire space; Hannum v. Belchertown, 19 Pick., 311; and 
when not enclosed, they may find a dedication of so much as 
was actually tisedy even extending to double tracks. Spragne 
V. "Waite, 17 Pick., 309. When the dedication is not express- 
ly or impliedly restricted by the owner of the land, it will 
not be confined to the beaten track, but will include the ustial 
width fixed by law. Bumpus v. Miller, 4 Mich., 159. A 
straight line drawn through the center of a Virginia fence, 
which has continued for more than twenty years fronting on 
a highway, the boundaries of which cannot otherwise be de- 
termined, is to be deemed the true boundary, and there is no 
presumption that the land enclosed between that and the 
angles of the fence next the highway was not intended to be 
dedicated to public use. Ilolbrook v. McBride, 4 Gray, 215. 

See Width. 

8. Acceptance. WJiere 9^ plat of a road is recorded in compli- 
ance with a statute which provides that the acknowledgment 
and recording of such plat shall be deemed a suflicient con- 
veyance to vest the fee, acceptance on the part of the public is 
not necessary. Fulton v. Mehrenfeld, 8 Ohio St., 440; see K 
S., 1874. p. 771, § 3. But a dedication at common law is in- 
choatc on\j until after its acceptance. David v. Municipality, 
14 La. Ann., 885. A dedication of a way, although not ac- 
cepted by the public authorities, is conclusive on the owner of 
the soil, and estops him from denying the right of the public 
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to use it, 80 long as the dedication is not withdrawn. Dan- 
forth V. Durell, 8 Allen, 244. So where individuals act in 
good faith in reference to the dedication of a way, and would 
suffer loss or serious inconvenience by revocation of the dedi- 
cation, the owner of the soil will be forever estopped from 
denying their right to use the way. Clements v. West Troy, 
16 Barb., 25; Chicago v. Wright, 69 111., 318. But the mere 
dedication of a road is not enough to bind the town to keep 
it in repair. To bind the town to this extent, there must be 
some evidence of acquiescence or adoption by the town itself. 
People v. Commissioners, 52 111., 498. And the accejptancej 
to be effectual, mv^t he hy the proper authorities ; Illinois Ins. 
Co. v. Littlefield, 67 111., 368; as by the commissioners of 
highways; Oswego v. Oswego Canal Co., 6 N.T., 263; or by 
the overseers of highways. Blute v. Scribner, 23 Wis., 357. 
The mere assertion of a public right by the prosecuting officer 
of the state by indictment for obstruction is not suflBcient. 
People V. Beaubien, 2 Dougl., 256. 

Acceptance may be manifested by the proper authorities in 
a variety of modes, as hy taking cJiarge of and repairing the 
road'^ Gentleman v. Soule, 32 111., 279; by digging a well there- 
in; Town Couneil v. Lythgoe, 7 Kich., 435; by erecting guide 
posts thereon; People v. Commissioners of Highways, 52 111., 
498 ; by placing it on a map of the roads of the town, or by any 
act which manifests a design to treat it*a& one of the highways 
of the town. Rutland v. Dayton, 60 111., 58. The act must be 
unequivocal and satisfactory of such design. First Evangelical 
Church V.Walsh, 57 111., 363. So the public authorities may 
be estopped by their acts from claiming a dedication. Thus, 
where they proceed upon petition, to condemn a strip of land 
for the purpose of widening a highway, this will be an admis- 
sion that will estop them from claiming a prior dedication of the 
strip condemned. Princeton v. Templeton, 71 111., 68. An 
officer when he perforins an act, in the course of his official 
duty, cannot be heard to say that he intended to do one thing 
or some other. The law attaches consequences to the acts 
without reference to the private intention of the officer. He 
has no power to explain away his legal acts, or their legal effect, 
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which, indeed, would give effect to the intention of tlie officer 
rather than to the law. Possibly, if it could be shown that 
the acts were procured by fraud, they would not then be bind- 
ing. Commissioners of Highways of Dayton v. Commis- 
sioners of Highways of Rutland; Sup. Ct. 111., 1877, 9 C. L. 
N., 222. 

Acceptance may also be shown by user by the public, as by 
travel, which is as satisfactory evidence as repairs by the town 
officers, especially m the case of a highway that has never 
needed repairs. Marcy v. Taylor, 19 111., 634; Rees v. Chi- 
cago, 38 111., 322. The user, however, must have been so 
general and under such circumstances and for such a length 
of time, as to warrant the inference that it has been acquiesced 
in by the authorities authorized to accept. People v. Com- 
missioners, 52 111., 498. Much stronger evidence of accept- 
ance is required where a dedication is set up by the donoi 
himself to gain some advantage, than is required when such 
dedication is set up against him. Rector v. Hartt, 8 Mo., 
448. 

The fact that there is a traveled path through a dedicated 
way, shows an intention of the public to accept the whole 
way; Simmons v. Cornell, 1 R. I., 519; unless it exceeds in 
width the statute limit, in which case it seems that a more 
distinct and express acceptance must be shown. Holmes v. 
Jersey City, 1 Beas., 299. 

It has sometimes been held that a different rule prevails as 
to bridgesy that acceptance is presumed from mere travel over 
them, provided they are proved to bo useful to the public, 
and not otherwise; but in a late case it has been held, that 
it makes no difference whether a bridge is useful or not; that 
the fact of its being continually traveled by the public with- 
out let or hindrance, is not of itself a legal conclusion of an 
acceptance, but simply a fact tending to prove acceptance. 
Rutland v. Dayton, 60 111., 58. 

9. Dedication when accepted is conclnslve. A dedication may 
be accepted any time before it is withdrawn. Simmons v. 
Cornell, 1 R I., 519. And a dedication may be withdrawn 
any time before it is accepted. Badeau v. Mead, 14 Barb., 328. 
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But after a dedication has been ' accepted the donor cannot 
change his purpose and resume possession, as against the 
public. Proctor v. Levviston, 25 III., 153. Nor can a subse- 
quent grantee; Marcy v. Taylor, 19 III., 63i; Smith V. Flora, 
64 111., 93; not even a grantee of the government. Crear v. 
Crossly, 40 111., 175. A highway acquired by dedication is 
like any other highway and cannot be altered or cljangcd at 
the will of the owner of the land over which it passes, llol- 
craft V. King, 25 Ind., 352. The coDstitutional provision 
respecting the taking of private property for public purposes 
has no application to tlie case of a dedication of a highway by 
the owner, or where from his long acquiescence in the public 
use of it, a dedication is presumed by law. Bumpus v. Mil- 
ler, 4 Mich., 159. 

Where justice to the parties specially interested and the 
protection of the public rights require it, a bill to quiet title 
and declare a dedication will be sustained. Smith v. Flora, 
64 111., 93. 

10. Fee in highway —Dower, The acknowledgment and 
recording of a town or city plot in accordance with the statute 
regulating such matters, conveys the fee of such portions of 
the premises platted as are marked or noted on such plat as 
donated to the public. R S., 1874, p. 771, § 3. The fee 
passes to the corporation. If the town or city does not have 
a corporate existence the fee remains in abeyance, subject to 
vest in the corporation the moment it is created. Canal 
Trustees v. Havens, 11 111., 554. In the case of a dedication 
of a hipfhway at common lawj the fee continues in the original 
proprietor or his grantee, burdened with the public easement. 
Manly v. Gibson, 13 111., 312; Chicago, etc. R. R. Co. v. 
Joliet, 79 III., 25. 

See Fee. 

In Ohio it was held that a widow is not entitled to dower 
in grounds dedicated by her husband for a market house or 
any other public use. Gwynne v. Cincinnati, 3 Ohio, 25. 

See Dower. 
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Form of dedication of a road. Execated by one person only. 
STATE OP ILLINOIS, 

C^'OtFNTY OF , 

Town of . 

I, A 6 , owner of the following land in said town, (d^eribi 

it) hereby dedicate to and for the use of the public, a highway over said 

tract of land in the manner following : Upon and over a strip feet 

wide, tlte center thereof being a line commencing at (describe center line of 
road). To be occupied and used as a public highway forever. 

Dated this day of 18—. 

Witnesj: 
M- — O . A B . [Seal.] 

IND0B8EMENT OP TOWN CLEBK. 



Dedication of road from to - 



Filed this day of 18—, in the office of the town clerk of the 

wltliia named town of . 

A B , Town Clerk. 

Recorded in (Book F.) on page . 

INDOBSEMENT OP 00MMI8SI0NEBS OF HIGHWAYS. 

We, the commissioners of highways of tlie within named town of 

actint^ for and m behalf of the public, hereby accept as a public highway 
of said town, to be maintained and kept in repair as such, the road 
des^cribcd in tlie within dedication. 

Dated this day of 18—. 

G H , ) Commissioners 

I K ,t of 

B T , ) Highways. 



Form t>f dedication of a road. Execated by seyeral owners. 
STATE OP ILLINOIS, 

C-imNTY OF , 

Town of , 

We the undersigned, owners of the lands herein described, as our 
fiwrul names appear set opposite to each tract respectively, hereby dedi- 
cate, to and for the use of the public, a highway oyer our said lands in 

manner following: Upon and over a strip feet wide, the center there- 

of being a line commencing at (describe center line of road.) Which said 
land^ are situate in said county and are described as follows : 
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Subdivision. 


Sec. 


Town. 


Kanob. 


P.M. 


OWNEU. 














A B 














C D 














E F . 



To be occupied and used as a public highway forever. {If a plat is 
fnadSy add: And for a more certain knowledge of the Hue of said road, a 
plat thereof is hereto attached and made part of this instrument ) 
Witness: 

M O . A B , [Seal.] 

C D , [Seal.] 

E F , [Seal.] 

(ikbobbement; see form above.) 



HIGHWAY BY TJ8EB. 

1. Force of the statute. The statute applies as well to 
road^ used before its passage as afterwards. Tomlinson v. 
Wallace, 16 Wis., 234. It applies not only to cases where 
the twenty years had elapsed at the time it took eflfect, but 
also to cases where a portion of that time had elapsed and it 
was completed afterwards. Bumpus v. Miller, 4 Mich., 159. 

Roads established hy twenty years v^er are highways by 
virtue of the first section of the statute without regard to 
any action on the part of the commissioners of highways 
under the tenth or seventy-second sections. Hanson v. Tay- 
lor, 23 Wis., 647; see People v. Commissioners of Highways, 
52 IlL, 498. Such use makes them highways just as effect- 
ually as though they had been originally laid out and opened 
by the proper authorities. Thayer v. Boston, 19 Pick., 614. 

2. The doctrine of highways by user or prescription is based 
upon ihe presumption of a grant arising from lapse of time. 
Lewiston v. Proctor, 27 111., 414. 

A grant is never presumed against one who could not have 
made it, or had no right to oppose the user from which it is 
sought to be inferred. 2 Wash. Keal Prop., 28. No pre- 
sumption of grants therefore, arises from adverse user against 
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a mtWr; Melvin v. "Whiting, 13,Pick., 184; or an insane 
person, Edfeon v. Munsell, 10 Allen, 557. So neither a 
remainder man nor a reversiofi^r can be affected by any nse ot 
a road by way of thereby creating a prescriptive right in 
respect to the same, while the land over which it passes is in 
the possession and occupation of a tenant for life or years; 
"Wash. Ease^ 114, unless the tenant entered into possession of 
the land after the adverse nse had begun, in which case an 
easement may be gained by prescription after twenty years^ 
use. Wash. Ease., 115. 

Where there has been an adverse use for loss than twenty 
years, and by the death of the owner the land descends to one 
under disability, it seems that thQ prescriptwn is suspended 
during the period of disability. Wash. Ease., 118. But if 
the use continues afler the removal of the disability, the two 
periods of adverse user can be added to make the requisite 
period of prescription, provided there has been no interrup- 
tion of the use during the continuance of the disability. 
Melvin v. Whiting, 13 Pick., 184. 

At common iK^no presumption can bo maintained from 
lapse of time against the king. Broom's Legal Maxims, 65. 
The same principle seems to prevail in the United States 
unless expressly modified by statute. United States v. Hoar, 
2 Mass., 314; see State Bank v. Brown, 1 Scam., 106; Alton 
V. Illinois Transportation Company, 12 111., 38. 

See Disability; Adverse Possession. 

3. User mii»t be adverse. The tise of a road to establish a 
prescriptive right micst be by \ihQpxibliG and not merely by a 
few individuals. Martin v. People, 23 111., 396. The use 
must be open, adverse and under a claim of right Gentle- 
man V. Soule, 32 III., 279. By adverse use is meant using 
the way as of right without^ asking permission. Howard v. 
O'Neill, 2 Allen, 210. That the use began by permission 
does not affect the prescriptive right, if the road is used for 
the requisite period under a claim of right. Arbnckle v. 
Ward, 29 Vt, 43. The mere inattention of the owner of the 
soil to the fact that the road is used, does not weaken the 
force of the presumption which the lapse of time creates. 
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Reiiner v. Stuber, 20 Pa., 458. Where the use of a strip of 
land for a highway is supposed to conform to a highway as 
laid out, but in fact varies from it, the public do not acquire 
a right to the strip actually used in virtue of an adverse pos^ 
session, because the possession does not correspond with the 
claim of right. State v. Wolpton, 34 Towa, 144. But the 
use of land as a highway during the time limited in the stat- 
ute is presumed, in the absence of proof to the contrary, to 
have been under claim of right. Hanson v. Taylor, 23 
Wis., 547. 
Sec Mistake. 

4. U»er most be eontinuons. The adverse use of a road, to 
establish it as a highway, must be continuous for the full 
period of twenty years. Pollard v. Barnes, 2 Gush., 198. A 
mere succession of acts of trespass does not have this effect; 
Cooper V. Smith, 9 S. & R., 34, although a highway by user 
may be acquired where the use commenced in a known tres- 
pass. Sibley V. Ellis, 11 Gray, 417. It is not sufficient that 
the intervals of enjoyment united, amount to twenty years. 
Onley v. Gardiner, 4 M. &. W., 500. Nor can the time^ 
during which various and distinct lines of travel Tuive been 
tisedj he so united as to make up the requisite time to estab- 
lish a presumptive right to any given single line. Gentle- 
man V. Soule, 32 111., 279. But a variation of two or three 
rods, being less than the statute width of highways in the 
traveled track at one end of a road used for twenty years, the 
variation having existed only twelve years, does not take away 
the right of the public to use the road. Bumpns v. Miller, 
4 Mich., 169. 

5. Width. A presumptive right cannot be acquired to 
pass over a tract of land generally, but it must be confined 
to a specific line or way. Gentleman v. Soule, 32 111., 279. 

A highway established by user is of no particular width 
by statute, but its width as used at the end of the twenty 
years is its established or legal width. Hart v. Trustees, etc., 
15 Ind., 226. 
See Width. 

6. A prescription may be qualified. Thus where a road has 
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been used twenty years, but during that time the owner of 
the land has kept a gate at each end of the road, the right 
acquired by the public to use the road is subject to the right 
of tlie owner of the land to maintain the gates and the high- 
way officers may be enjoined from removing them. Green v. 
Bethea, 30 Geo., 896. 
See Dedication. 



o 

VACATION OF HIGHWAYS. 

1, Vacation of town plat. "Any (town or city) plat may 
bo vacated by the owner [of the premises at any time before 
the sale of any lot therein, by a written instrument declaring 
the same to be vacated, executed, acknowledged or proved, 
and recorded in like manner as deeds of land; which declara- 
tion being duly recorded, shall operate to destroy the force 
ami effect of the recording of the plat so vacated, and to di- 
VLr^t all public rights in the streets, alleys and public grounds, 
m\d all dedications laid out or described in such plat. When 
lyts3 have been sold, the plat may be vacated in the manner 
herein provided, by all the owners of lots in such plat join- 
ing In the execution of such writing.^' R. S., 1874, p. 
T7:i, § 6. 

** Any part of a plat may be vacated in the manner pro- 
vided in the preceding section, and subject to the conditions 
therein prescribed: Provided, such vacation shall not abridge 
or destroy any of the rights or privileajes of other proprietors 
in guch plat: And, provided, further, that nothing contained 
in this section shall authorize the closing or obstructing of 
any public highway laid out according to law," ib., § 7. 

See Plat. 

% Vacation of highway by eommissioners. The commis- 
Biuners of highways may vacate any road in their respective 
towns, when petitioned by any number of freeholders, no 
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less than twelve, residing withia three miles of the road so to 
be vacated. See Sec. 28. 

3. Alteration. The authority given by statute to the com- 
missioners of highways to alter a road is an authority to sub- 
stitute a new road for the old one. Millcreek Township v. 
Eeed, 29 Pa. St., 195; see Sec. 28. 

The establishment of an alteration in a road by the sub- 
stitution of one line of road for another, w, in law, without 
any express words of discontinicancey a discontinuance ^the 
road so altered. Commonwealth v. Cambridge, 7 Mass., 
163. But the public do not lose their right to a higliway, if 
they do not abandon it, merely by establishing a new one near 
it. Johnson v. Wyman, 9 Gray, 186. Thus a public road 
over a ford is not done away with by building at the same 
passage a bridge which affords the public a more acceptable 
transit, provided the ford is used when the bridge is out of 
repair; and this even when the owner of the adjacent land 
erects a fence across the approaches, having e^ slip gap in it at 
the road which is used by tlie public whenever they have oc- 
casion to pass. Crump v. Mims, 64 N. C, 767. 

4. Abandonment — Adverse Possession. A highway may be 
lost by an abandonment of it by the public and an accept- 
ance of another road in its stead for such a length of time, 
and under such circumstances, as give a title to the substituted 
road. Peoria V. Johnston, 51 111., 51. The public may also 
lose their right to a highway by an abandonment of it with- 
out acquiring the legal right to another road^ if the neces- 
sity for another road has ceased to exist Champlin v. Mor- 
gan, 20 111., 182. : 

Where an abandonment is relied upon, it must be clearly 
and satisfactorily proven that all use of the highway has 
ceased for a sufficient length of time to indicate the intention. 
A transient or partial non-user does not suffice. Lewiston v. 
Proctor, 27 111., 414. While a road is used to any extent, 
although it may be obstructed by movable bars across it, it 
cannot be considered as abandoned. State v. Alstead, 18 
N. H., 59. 

Laches does not estop, nor the statute of limitations run 
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a^inst the people. A mere non-user, for twenty years, will 
not prevent the public from asserting their rights in a high- 
way; Galbraith v. Littiech, 73 IB., 209; except, perhaps, 
in cases where, throogh the apparent abandonment of the 
way, private rights have accrued. Chicago, etc, R. R. Co. v. 
Joliet, 79 111., 25. 

Where non-user is relied upon as the only evidence of 
abandonment it mtist be shown tliat all acts of enjoyment of 
the public right have ceased for at least twenty years. Corn- 
ing v. Gould, 16 Wend., 531 ; Emer&on v. Wiley, 10 Pick., 316. 

Tlie idea of the abandonment of a road presupposes its 
voluntary disuse, hence the non-user of a road while under 
water, cannot be considered an abandonment by the public 
Jersey City v. Morris Canal Co., 1 Beas., 547. Thus raising 
the water at a ford by a dam of a navigation company char j 
tered by the state, so as to render it unfordable, only sus- 
pends the use of the ford, and upon the destruction of the 
dam, the enjoyment of the ford is restored. Crump v. Mims, 
64 N. C, 767. 

Abandonment can only be predicated upon the acts of tliobe 
entitled to the easement. The public alone can wark an 
abandonment of a highway by acts of obstruction. Amsbey 
V. Hinds, 46 Barb., 622. An obstruction of a road by a few 
individuals, cannot have this effect, and an order by the high- 
way officers to remove the obstruction is competent evidence 
tending to prove that the public have not abandoned the 
road as a public highway. Martin v. People, 13 III., 342. So 
an encroachment upon a highway by the owner of the adja- 
cent land for a less period than twenty years does not destroy 
the easement in the part thus encroached upon, and the high- 
way officers may open such road to its full width. Fox v. 
Hart, 11 Ohio St., 414. 

Adverse possession of land for seven years Aoe9, not bar the 
public right to an easement therein by virtue of the statute 
of limitations^ which protects an actual possession of lands, 
under a bona fide claim or color of title for seven years, to 
the extent and according to the purport of the possessor'* 
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paper title. Alton v. Illinois Transportation Company, 12 
III, 38. See R S., 1874, p. 674, §§ 6, 7. 

See Adverse Possession. 

5. Title on vacation of road. Where the public possess 
nothing but an easement in the land over which a highway 
passes, whenever the pnblic easement is relinquished or 
vacated the owner of the soil is restored to his original do- 
minion over the same. Angell, flighw., § 326. So where the 
public hold the fee for a specified and limited purpose. Dil- 
lon's Municipal Corporations, § 513. Thus where streets and 
alleys are vacated, the fee of which has been vested in the 
city by the recording of a plat in pursuance of the statute, 
the ground therein reverts to the original owner and not to 
his grantee of adjacent and abutting lots. A city cannot grant 
the fee it holds in trust in a street or alley, to any one for pri- 
vate purposes; nor can this be done by legislative action or in 
any manner, but a vacation must cause the fee to revert to 
the original owner. Gebhardt v. Eeeves, 75 111., 301; St. 
John v. Quitzow, 72 111., 334. 

The statute in relation to "Vacation of streets, alleys and 

highways " provides that " When any highway, or 

any part thereof, has been or shall be vacated under or by 
virtue of any act of this state or by the commis- 
sioners of highways, or other authority authorized 

to vacate the same, the lot or tract of land immediately ad- 
joining on either side shall extend to the central line of such 
highway or part thereof so vacated, unless other- 
wise specially provided in the act .... or order vacating the 
same unless, in consequence of more of the land for such .... 

highway having been contributed from the land on one 

side thereof than the other, sudi division is inequitable, in 

which case the highway so vacated shall be divided 

according to the equities of the adjoining owners." E. S., 
1874, p. 1092, § 2. These provisions seem to be open to con- 
stitutional objections unless they are construed to refer to 
those cases where the public own the fee in the highway. 
See Gebhardt v. Eeeves, 76 111., 301; Helm v. Webster, Sup. 
Ct. 111., 1877, 9 C. L. N., 391. 
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D. 

PTTBLIO HIGHWAYS. 

1. Deflnition of highway. ^^ In the constrnction of all 

statutes the folio wing rales shall be observed, unless such 

construction would be inconsistent with the manifest intent 
of the legislature or repugnant to the context of the same 
statute, that is to saj: 

The word * highway,' * road* or * street 'may include any 
road laid out by the authority of the United States, or of this 
state, or of any town or county of this state, and all bridges 
upon the same." R. S., 1874, p. 1012, § 3, sub. 16. 

A highway is a public road which every citizen has a right 
to use. 3 Kent Com., 432. The term highway is the gene- 
ric name for all kinds of public ways. Regina v. Saintiff, 6 
Mod., 256. It also includes private ways technically so called 
which are ways established by law for the particular benefit or 
accommodation of individuals. Jones v. Andover, 6 Pick., 
60. By the constitution railroads are declared highways; 
Const. 1870, Art. XL, § 12; but they are not common high ] 
ways in the sense of public roads, upon which every one may 
transact his own business with his own means of conveyance, 
but only in the sense of being compelled to accept of each 
and all, and take and carry to the extent of their ability. To- 
ledo, etc., R. W. Co. V. Pence, 68 111., 529. 

The terms highway and road are used in the statute as 
synonymous. Brace v. New York, etc., R. R. Co., 27 N. Y., 
270. 

It is not essential to a highway at common law or under 
the statute that it be a thoroughfare, A road may l>e laid out 
by the public authority, or established by dedication, which 
has no issue at one extremity and abuts upon private ground. 
People V. Kingman, 24 K. Y., 668, 

2. Modes of establishing highways. There are but three 
modes in which a highway may be established. First, in the 
mode provided in the statute, hy condemnation; secondly, 
hy granty which may be established by producing the deed 
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making the grant, or l>y long continued user, which implies 
a previous grant, which must have been for twenty years or 
more; and thirdly, hy dedication to public use by the owner 
of tlie soil. Grube v. Nichols, 36 111., 96. 

See Dedication; User; Sec. 28. 

Toll roads are highways, and differ from common highways 
in the mode of construction and taking of tolls. When a toll 
road company forfeits its charter or abandons its road, or suf- 
fers it to become so out of repair, as to amount to an aban- 
donment, the road becomes a common highway. Craig v. 
People, 47 111., 487; see R. S., 1874, p. 1063, 19. 

When a highway is out of repair, or is otherwise impass- 
able, as by a flood, there is a temporary right of way over the 
adjoining land. 3 Kent Com., 424. If the land is enclosed, 
a traveler may remove so much of the fence as will enable 
him to pass, doing no unnecessary injury. Williams v. Saf- 
ford, 7 Barb., 309. But this right having its origin in neces- 
sity must be limited hy that necessity. Such a right is not to 
be exercised from convenience merely, nor when, by the 
exercise of due care, after notice of obstructions, other ways 
may be selected and the obstructions avoided. But it is to be 
confined to those cases of inevitable necessity or unavoidable 
accident, arising from sudden and recent causes which have 
occasioned temporary and impassable obstructions in the 
highway. What shall constitute such inevitable necessity or 
unavoidable accident, must depend upon the various circum- 
stances attending each particular case. The nature of the 
obstruction in the road, the length of time during which it 
has existed, the vicinity or distance of other public ways, the 
exigencies of the traveler, are some of the many considera- 
tions which would enter into inquiry, and upon which it is 
the exclusive province of the jury to pass, in order to deter- 
mine whether any necessity really existed, which would 
justify or excuse the traveler. Campbell v. Eace, 7 Cush., 
413. 

3. Rights of the paUic. By the establishment of a highway 
without acquiring the fee of the land, the public acquire no 
more than a right of way with the powers and privileges iuci- 
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dent to tbat right, snch as digging tho soil and using tbe 
materials found within the space of the road, in a reasonable 
manner, for the purpose of making and repairing the road 
and its bridges. Jackson v. Hathaway, 15 Johns., 447. Such 
materials may be removed from one part of the highway, in 
improving the road at that point, and used in the improve- 
ment of tlie highway in other places even beyond the bound- 
aries of the land opposite to where the materials were taken. 
Fish V. Rochester, 6 Paige, 272. In New York it has been 
held that trees standing in the highway may be cut down and 
used in the repair of the road. Jackson v. Hathaway, 15 
Johns., 447; Fish v. Eochester, 6 Paige, 272. But in New 
Jersey under a statute requiring compensation to be made, on 
the laying out of a road, for all " the damages which the 
owners of the land shall sustain by reason of such highway 
passing through their lands," it has been held that an over- 
seer in opening a new highway, or amending an old one, may 
remove growing trees and brushwood from the space appro- 
priated to the highway, but has no rig^ht as included in the 
original assessment or the easement of the public to use such 
trees or brushwood in the building or amendment of the road, 
and if he does he becomes a trespasser. Tucker v. Eld red. 6 
R. I., 404. See Adams v. Emerson, 6 Pick., 67; Baker v. 
Shephard, 24 N. H., 208. 

See Trees. 

Where the fee in a highway is in the public, the legislature 
may authorize it to be used by a railroad company in the 
construction of its road. Stone v. Fairbury, etc, R. R, Co., 
68 111., 394. But where the public have only an easement, 
as against the owner of the soil, the use of the highway for 
the purpose of a railroad^ is an additional burden which can- 
not be imposed by the legislature without compensation to 
such proprietor for the new servitude. Indianapolis, etc., 
R. R. Co. V. Hartley, 67 III., 439. Statutes conferring to 
railroad corporations the right to construct their roads along 
highways after having ^obtained the consent of the commis- 
sioners of highways, must be held to relate only to the public 
property in the roads and to confer the right only as far as 
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the public easement is concerned, leaving the corporations to 
deal with the private rights of individuals in the ordinary 
mode. Williams v. New York, etc., R. R. Co. 10 N. Y., 97: 
see R. S., 1874, p. 803, § 20. Where a railroad company uses 
a highway without making compensation to the owner of the 
fee, and without his license, the latter may maintain an ac- 
tion of ejectment to recover the land subject to the public 
easement as a highway, or an action of trespass for damages; 
Wager v. Troy, etc., R. R. Co., 25 III., 529, and in a proper 
case an injunction will be granted. Craig v. Rochester, 
etc., R. R. Co., 39 N. Y., 404. 
See Railroads. 

It is within the constitutional power of the lesjislature to 
authorize the electors of each town, at their annual town 
meeting, to make rules and rcgulatioiis for determining the 
times and manner in whicli domi%ttc anumk shall be per- 
mitted to go at large on the highways. GriiBn v. Martin, 
7 Barb., 297; see Seeley v. Peters, 5 Gilm., 130; R. S., 1874, 
p. 139-140. In the case of Griffin v. Martin, which arose 
under such an act, Willard, J. in delivering the opinion of 
the court said: ^^ In all tlie cases in which the constitution- 
ality of the act in question has been doubted, the reasons as- 
signed have been, that the soil and grass growing on a high- 
way belong to the owner of the land through which the road 
passes, and that the public have merely a right of passage; 
and that the effect of the town by-law is to take the private 
property of the owner of the land, without compensation, 
for the use of those who permit their cattle to run at large 
upon the highway. ...This argument. . ..is based upon a 
false assumption. It takes for granted that the owner of the 
land receives compensation merely for the easement or right 
of passage. This is not so. The statute which regulates the 
compensation to be made to the owner through whose lands 
public highways are laid, does not confine the damages to 
what arises from parting with a mere right of way. . . . When 
the owner of the soil and the commissioners of highways 
cannot agree upon the damages, a jury. . ..is directed to be 
summoned ^ to assess the damages sustained by the laying 
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out of such road.' These damages will depend on the qaau- 
tity of interest which is vested in the pnblic It might be 
competent for the legislature to take the entire fee of the 
land; in which case the compensation would be increased 
accordingly. It is presumed that the public become vested 
with such interest as the legislature authorize them to use. 
The existing law, if we consider, as we should, the act relative 
to towns and the highway acts as part of an entire system, 
empowers the commissioners not only to take the right of 
passage, but the right of peimitting cattle, horses and sheep 
to go at large on the highway, in such times and manner as 
the electors of the town at their annual town meeting shall 
determine. The damages of the owner are regulated by what 
he relinquishes to the public. He is thus compensated, not 
only for parting with the right of way, but for parting with 
the right of pasturage." 

See Damages. 

A Judgment is not a lien on land within the limits of a 
highway and no title passes by a sale under a judgment. 
Field V. Carr, 59 111., 200. But now see K. S. 1874. p. 622 § 3. 

4. Rights of the owner of the fee. The fee in a highway 
remains in the original proprietor or his grantee, where the 
highway has been established by condemnation; Gebhardt 
r. Ileeves,75 III., 301; by user; Indianapolis, etc., R. R. Co. 
Hartley, 67 111., 439; or by dedication at common law. 
Manly v. Gibson, 13 111., 312. The owner of the fee retains 
all his rights not iticompatible with the public right of travel 
and its necessary incidents. Babcock v. Lamb, 1 Con., 240. 
Thus he may work all quarries beneath the highway in such 
manner as not to interfere with the public use. McArthur 
V. Kelley, 6 Ohio, 150. He may dig a raceway across the 
road to conduct water to his mill, if he restore it to a travel- 
ing condition. Dygert v. Schenck, 23 Wend., 446. He may 
make a crossing under the highway for the purpose of let- 
ting his cattle cross the road. He may remove the soil if it 
be done without injury to the highway or to the ingress or 
egress of adjoining owners. Williams v. Kenney, 14 Barb., 
929. He may cut down and remove at his pleasure, all trees 
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standing in the highway. Lancaster v. Richardson, 4 
Lans., 136. 

See Fee; Sec. 21, n.; Sec. 22, n,; Sec. 23, n. 

The owner of the fee is entitled to protect his interest in 
the soil by every species of action and remedy which would be 
open to him if his land were disencumbered of the highway, as 
by ejectment; Carpenter v. Oswego, etc., R. R. Co., 24 N. Y., 
655; or trespass, Cortelyou v. Van Brundt, 2 Johns., 357; 
or bill in equity, Williams v. New York, etc, R R Co., 16 
N. Y., 97. He may maintain an action for any use of his 
land not incident to its use for the purpose of travel. Thus 
he may maintain trespass for piling wood in the highway; 
Orton V. Harvey, 23 Wis., 99; for cutting down trees grow- 
ing in the highway and not constituting an obstruction or 
hindrance to travelers; Ingalls v. Lord, 1 Cow., 240; for 
standing in the highway and using abusive language towards 
the owner; Adams v. Rivers, 11 Barb., 390; for reconstruct- 
ing the highway without authority from the highway officers, 
making it convenient in parts not before actually traveled; 
Rnggles V. Lesure, 24 Pick., 187; for plowing the road, the 
plowing not being done for the repair of the road; Robbins 
V. Borman, 1 Pick., 122; for turning cattle into the highway 
to graze, there being no law allowing them to run at large; 
Stackpole v. Healy, 16 Mass., 33; for building a bay window 
which extends over the highway; Codman v. Evans, 5 Allen, 
308; for cutting grass in the highway, the public convenience 
not requiring it to be done; Phifer v. Cox, 21 Ohio St., 248; 
and for appropriating grass lawfully cut down to make the 
highway more convenient. Cole v. Drew, 44 Vt., 49. 

See Obstruction. 

5. Highway as an encnrabrance. At common law a highway 
is regarded as an encumbrance. Prichard v. Atkinson, 3 N. 
H., 335. But by statute it is now provided " that no cove- 
nant of warranty shall be considered as broken by the exist- 
ence of a highway upon the land conveyed, unless otherwise 
particularly specified in the deed.** R. S., 1874, p. 280, § 39. 

6. ^^In the assessment of real estate encnnibered by public ease- 
it, any depreciation occasioned by such easement may bo 
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deducted in the valuation of such property." Constitution, 
1870, Art. IX. §3. 

7. Presumption as to ownership of highway — ^Boundary. It 
is an established inference of the common law that the pro- 
prietors of land adjoining a highway are the owners of the 
fee in the hipjhway, and that the pi'oprietora on each side 
presumptively owti the soil to the center of the highway 
Wager v. Troy, etc., R. R. Co., 25 N. Y., 5i9. But this pre- 
sumption is not indisputable, and it may be shown that the fee 
of the entire highway is owned by the proprietors on one 
side; Smith v. Slocomb, 11 Gray, 285; or by some third per- 
son. Jacks9n v. Hathaway, 15 Johns., 447. 

Where a person over whoso land a highway passes conveys 
the land on eacli side of it, describing it by such boundaries 
as do not include the road or any part of it, the property in 
the road does not pass to the grantee, being excluded hy the 
description in the grant, nor does it pass as incident or ap- 
purtenant. Jackson v. Hathaway, 15 Johns., 447. Thus a 
conveyance by metes and bounds, which in terms goes "to 
the side" of a road, then "along the side of the road," not 
only conveys no interest in the bed of the road, but, on the 
contrary, excludes the road. Van Amringe v. Barnett, 8 
Bos., 357. So if the description is *'by the line of" or " by 
the margin of," the soil of the highway does not paae. Jones 
V. Cowman, 2 Sandf , 234. But a deed of land bounded by 
a highway, with no restrictive or controlling words, conveys 
the grantor's title to the middle of the highway. Gebhardt 
V. Reeves, 75 111., 301. Thus where land is bounded " upon," 
''on" or "along" a highway, the presumption is that the 
line extends to the middle of the highway. Marsh v. Burt, 
34 Vt, 289. So where land is described as *' running to" a 
highway. Jackson v. Hathaway, 15 Johns., 447. So where 

the lines are described as " westerly to the river 

road, so called; thence northerly on the easterly side of said 
road to," etc. Woodman v. Spencer, 54 N. H., 507. Where 
a line not described as running on a street does in fact by 
courses and distances run along the side of a street, the title 
passes in the land to the center of the street, as if the line 
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were described in words as running along the street. The 
street, thongii not mentioned, is in the nature of a monument 
which controls the courses and distances. Sizer v. Devereux, 
16 Barb., 160. So a conveyance of land with reference to a 
plat or map on which such land is bounded by a street, con- 
veys to the center of the street, although on the plat the 
depth of the lot is stated by figures which do not include any 
part of the street. There is no distinction in this respect be- 
tween the streets of a city and country highways. - Bissell v. 
New York, etc., R E. Co., 23 N. Y., 61. 

Where the fee of the highway does not belong to the 
grantor, of course no words of description will convey to the 
center of it; under such circumstances, a deed of lands de- 
scribed as bounded on a highway is satisfied by a title extend- 
ing to the side of the road. Dunham v. Williams, 37 N. Y., 
251. Thus a purchaser of a town lot designated upon a re- 
corded plat, the fee of the streets being in the corporation, 
only acquires a title to the land included within the actual 
limits of the lot as designated. Canal Trustees v. Havens, 
11 111., 554. 

See Fee; Description. 
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Sec. 2. Whenever any persons, traveling with any car- 
riages, [A] shall meet [B] on any turnpike road or public 
Torn to highway in this State, the persons so meeting shall 
the right, seasonably tum their carriages to the right of the 
center of the road, [C] so as to permit each carriage to pass 
withi>ut interfering or interrupting, under the penalty [D] 
of five dollars for every neglect or offense, to be recovered by 
the party injured: Provided^ This section shall not be con- 
strued to apply to any case, unless some injury to persons or 
property shall occur by the driver of the carriage or wagon 
refusing to turn to the right of the beaten track; nor shall it 
be construed to extend to a case where it is impracticable, 
from the nature of the ground, for the driver of the carriage 
or wagon to turn to the right of the beaten track. [E] 

A 

CABBIAGES. 

1. Carriages. A mail stage coach is protected by act of 
congress from obstruction, but is subject in all other respects 
to the law of the road. Bolton v. Colder, 1 Watts, 360. 

The law of the road does not extend to the case of a build- 
ing moved along the road upon rollers. Graves v. Shattuck, 
35 N. H., 257. Neither does it apply to the meeting of rail- 
road cars and common vehicles where the railroad track is laid 
along a street or highway. The driver of the wagon must 
yield the whole track. Commonwealth v. Temple, 14 Gray, 
69. But he may turn either to the right or left as may seem 
to him most prudent. Ilegan v. Eighth Avenue R. H. Co., 
15 N. T., 380. 

2. Equestrians. It is a rule sanctioned by common con- 
sent and immemorial usage, that Rperson on horseback should 
yield the traveled path to any one who is traveling in a wagon 
or other vehicle. Washburn v. Tracy, 2 Chipm., 136. An 
equestrian or footman has a right of way as well as the driver 
of a carriage, yet the enjoyment of this right is to be regu- 
lated by reason, and is not such that a teamster who has a 
heavy draught can be compelled to leave the beaten track of 
the road if there is suflScient room to pass on either side; and 
when a road is narrow, or there is difficulty in passing, and it 
becomes impracticable or dangerous for the teamster to give 
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part of the way and the horseman can ride by, by passing 
out of the beaten track, it is his duty to do so. Grier v. Samp- 
8o;i, 27 Pa.St., 183, and this rule was said to apply to'a buggy 
laden with three men and drawn by a single horse. Beach v. 
Parmeter, 23 Pa., St. 183. But there is no law requiring 
a man on horseback to tur7i out on the right or left side. 
The rider must govern himself in this respect according to 
his notions of prudence at the time under the circumstauces. 
Dudley v. Bolles, 21 Wend., 465. 

See Negligence. 

3. Pedestrians. The rule as to the proper side of the road 
does not apply with respect tofootpaseengcrsf but as regards 
them the driver of a carriage may go on whichever side 
of the road he may please. Cotterill v. Starkey, 8 0. & 
P., 691. 

A footman may walk in the wagon way though there is a 
good sidewalk and he is infirm, and he will be entitled to the 
exercise of reasonable care by persons driving on the road. 
Boss V. Litton, 5 0. & P., 407. Except for the greater diffi 
culty in guiding and arresting the progress of vehicles, it is, 
as a matter of law, as much the duty of the vehicles to keep 
out of the way of foot passengers as it is for the latter to 
escape being run over by the former. Baxter v. Second Ave- 
nue K. R. Co., 3 Eobert., 510. 

A footman has a rigJU to cross 9k highway, and persons 
driving carriages are liable if they do not take care, so as to 
avoid driving against him. It is the duty of the drivers to 
turn aside or stop their teams if necessary, whatever cost of 
property it may occasion to avoid doing an injury to people 
who may be crossing or standing in the way. Barker v 
Savage, 1 Sweeny, 288. If a driver cannot pull up because 
his reins break, that will be no ground of defense, because 
he is bound to have proper tackle. Cotterill v. Starkey, 8 
C. & P., 691. Foot travelers must also use due care. 
They have no prior right of way over a parsing vehicle. If 
a footman attempts to cross a public thoroughfare aliead of 
approaching vehicles, under circumstances requiring a close 
estimate of his chance of crossing safely, he cannot recover 
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for injuries snstained in consequence of negligence of the 
driver concurring with his own mistaken estimate. Belton v. 
Baxter, 14 Abb., Pr. N. S., 404. So if a footman sees a carriage 
coming furiously and is headstrong enough to trj to cross 
the street and is run over, he cannot recover in an action 
against the owners of the carriage. Woolf v. Beard, 8 C. & 
P., 373. 
See Negligence. 



B 

KEETINO. 

1. Statute applies only to time of meetin;D^. The statute in 
its operation extends only to the regulation of the conduct, 
rights and duties of persons traveling with carriages at the 
time and place of meeting and while passing each other. 
Brooks V. llart, 14 N. H., 307. At other times, as a general 
rule, travelers may use the middle or either side of the road 
at their pleasure. Parker v. Adams, 12 Met, 419. But a 
person on the wrong side assumes the risk of all experiments 
and is bound to use greater care than if on the right side. 
Brooks V. Hart, 14 N. II., 307. At night a traveler should 
keep on the right side, and the fact that he does not know 
that there is any other person on the road, is not a sulGcient 
excuse for deviating from the proper side. Cruden v. Fen- 
tham, 2 Esp., 686. 

2. Turning In from cross street. Tlie statnte is applicable 
only where vehicles meet in passing each other in the same 
street, and does not apply to a case where one vehicle is pass- 
ing along a street, and another is turning into the same street 
from a cross street intersecting it. Lovejoy v. Dolan, 10 
Cush., 496. There is no law as to the manner of meeting at 
the junction of two streets^ except the common law rule that 
each shall use due care. Qarrigan v. Berry, 12 Allen, 84. 

3. Traveling In same direction. The statute does not apply 
to persons traveling in the same direction, Loveioy v. Dolan, 
10 Cush., 496. A traveler in a wagon may use the middle or 



Digitized by Google 



SEC. 2.] TURN TO THB RI6UT. 81 

eitlier side of the road at his pleasure, and is not ionnd to 
to turn to either side to allow another going in the same di- 
rection to pass him, provided there is room enongh to pa^s 
on one side or the other. Bolton v. Colder, 1 Watts, 360. If 
there is not snflicient room, it is the duty of the foremost 
traveler to afford it, on request made, by yielding an equal 
share of the road, if that be adequate and practicable; if not, 
the object must be deferred till the parties arrive at ground 
more favorable to its accomplishment. Should the leading 
traveler then refuse to comply, he would be answerable at law 
for it. Commonwealth v. Temple, 14 Gray, 69. 

4. Stopping by road side. A person may pass on the left 
side of the road or across the same for the purpose of turn- 
ing up to 2k housej store or other object on that side of the 
road, or to turn oiU of the road. Burdick v. Worrall, 4 
Barb., 696. In so doing he must not interrupt or obstruct 
others lawfully passing on that side, but must pass before or 
wait till after such persons have passed on. Palmer v. Bar- 
ker, 11 Me., 338. 



TURN TO THE BIGHT. 

1, SeaflonaUy tnm. By the term "seasonably turn" is 
meant that ti-avelers meeting shall turn to the right in such 
season that neither shall be retarded in his progress, by rea- 
son of the other occupying his half of the way when he may 
liave occasion to use it in passing. Brooks v. Hart, 14 N. 
n., 807. 

2. Torn to the right. Tlie rule that a driver is bounu to 
keep to the right side is not inflexible^ and should be varied 
where its observance would defeat its purpose. Beach v. Par- 
meter, 23 Pa., St., 196. The statute does not justify a 
traveler in stubbornly keeping on the right side, and thus 
causing a collision which a slight change on his part might 
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have avoided. O'Maley v. Dorn, 7 Wis., 236. Tlius if a 
person driving a carriage is on bis proper side, and sees a 
horse coming furiously on the wrung side, it is his duty to 
give way if there is room, so as to let the horse pass and 
avoid an accident, although in so doing the carriage goes on 
what would otherwise be the wrong side of the road. Turley 
V. Thomas, 8 C. & P., 103. In the crowded streets of a city, 
situations and circumstances frequently arise where such a 
deviation from the rule is not only justifiable, but absolutely 
necessary. Wayde v. Carr, 2 D. & R, 255. 

In England the rule is, that travelers^ on meeting, shall 
bear to the left. Wayde v. Carr, 2 D. & R, 255. 

3. Center of road — Beaten track. In New York, under a 
statute requiring travelers on meeting to "turn their car- 
riages to the right of the center of the road, so as to permit 
such carriages to pass without iuterference or interruption, 
under the penalty of five dollars for every neglect or ofiense, 
to be recovered by the party injured," it was held that it is 
not the center of the smooth or most traveled part of the 
road which is the dividing line^ but the conter of the worked 
part, although the whole of the smooth or most traveled path 
may be upon one side of the center. Earing v. Lansingh, 7 
Wend., 185. In Massachusetts, under a statute providing 
that when travelers meet, "each person shall seasonably drive 
his carriage to the right of the middle of the traveled part of 
the road, so that the respective carriages may pass each other 
without interference," it was hold that the center of the trav- 
eled part of the road is the dividing line, and that the penalty 
cannot be avoided by seasonably turning to the right of the 
wrought part of the road, though sufficient room is left for 
travelers who are met to pass with convenience and safety, 
in the use of ordinary care and skill. Commonwealth v. Al- 
len, 11 Met, 403. 

When that part of the road which is wrought for traveling 
is hidden by snow, and a path is beaten and traveled on the 
side of the wrought path, it is the duty of persons meeting 
on such beaten and traveled path to drive their vehicles to the 
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right of the middle of each path. Jaqnith v. Richardson, 8 
Met, 216. 



D 

PENALTY. 

1. ArctloQ for i^jnries. The fact that a person causing an 
injury by negligently driving a team upon a highway in 
violation of the law of the road is liable to a penalty under 
the statute^ is no ha/r to an action against such person at com- 
mon law. Reynolds v. Hanrahan, 100 Mass., 316. 

2. Liability of tlie owner. Where the owner of a vehicle is 
in no way implicated in the conduct of the driver, he is not 
liable to the penalty provided by the statute on account ot 
the failure of the driver to drive upon a proper occasion to 
the right of the middle of the beaten track. Goodhue v. 
Dix, 2 Gray, 181. 

See Servant; Sec. 7, n. 

3. Malice. A willful intent to follow one's own conveni- 
ence by unnecessarily driving a team in violation of the 
rights of others, is suffibient proof of malice. Common- 
wealth V. Temple, 14 Gray, 69. 

See Willful. 

4. In a complaint against a travels for not driving his car- 
riage to the right of the traveled part of a road, it is not nec- 
essary to set forth a particular description of the road. Com- 
monwealth V. Allen, 11 Met., 40B. 

See Descriptions. 



E 

MUTUAL NEGLIGENCE. 

1. The proviso In the statute limits its operation to those 
cases where driving on the wrong side of the road is the 
cause of the injury. See Kidder v. Dunstable, 7 Gray, 104; 
3 
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ib., 11 Gray, 345. Hence in an action on the statnte/ the 
question of mutual negligence may be gone into the same u 
in an action on the case. Connter v. Oonch, 8 Allen, 436. 

2. The doctrine of matnal negligence is, that the plaintiff in 
an action for damages for injuries occasioned bj n^ligence, 
/leed not show that he was wholly without fault The rela- 
tive degrees of negligence may be measured and considered. 
Galena, etc, R. R. Co. v. Jacobs, 20 111., 478; Indianapolis, etc., 
R. R. Co. V. Stables, 62 111., 319. The plaintiff is entitled 
to recover if his negligence was slight in comparison with 
that of the defendant. Coursen v. Ely, 37 111., 341; Chica- 
go, etc.; R. R. Co. v. Dunn, 61 III., 387. But he cannot re- 
cover if the defendant's negligence was merely greater than 
his own. There must be something more than a mere pre- 
ponderance. Chicago, etc., R. R. Co. v. Mock, 72 III., 141. 

If the plaintiff did not use ordinary care, and yet did not 
. contribute to produce the injuries, he may recover. Kennard 
V. Burton, 25 Me., 39; see Galena, etc., R. R. Co. v. Dill, 22 
111., 271. And under some circumstances he may recover if 
liis negligence did contribute to the injuries, if it did not ma- 
terially contribute; Lamparter v. Wallbaum, 45 HI., 447; oi 
was induced by the conduct of the defendant; Chicago, etc, 
R. R. Co. v. Triplett, 38 111,488; or the defendant was guilty 
of intentional wrong. Brownell v. Flagler, 5 Hill, 282; 
Rathbun v. Payne, 19 Wend., 399. Thus the driver of a 
team which is on the wrong side of the road, in violation of 
the statute, may, nevertheless, maintain an action for an injury 
sustained by him from a collision with another team, the 
driver of which, on meeting him, carelessly and recklessly 
runs into him. Spofford v. Harlow, 3 Allen, 178. 

Negligence on the part of the plaintiff, to bar a recovery 
by him, must bo negligence at the time of the injury. 
Churchill v. Rosebeck, 15 Conn., 359. Thus where rival 
coaches trying to pass each other, come into collision, the 
. party occasioning the collision cannot excuse himself in an 
. action against him by thedriver of the other coach by proof of 
plaintiff's misconduct on the road previous to the oollisien, 
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and at some distance from the place where it happened, if 
such miscondnct could not possibly have concurred in di- 
rectly producing the injury. Munral v. Leach, 7 Met, 274; 
see Chicago^ etc., R R. Co. v. Becker, 76 111., 25. 

8. The degree of care which travelers should exercise to avoid 
injory on meeting, depends upon their relative rights or posi- 
tions. See Aurora, etc, B. R Co. v. Grimes, 13 III., 585. A 
traveler on the proper side of the road has a right to presume 
that others whom he sees at a distance, will, on meeting, turn 
to the right as the statute requires, and that no greater skill 
or caution will be required on his part than if the others were 
on their own side of the road. Wood v. Luscomb, 23 "Wis., 
287; St Louis, etc, R -R Co. v. Dunn, 78 111., 202. But a 
person on the wrong side is bound to use more care and 
keep a better lookout for approaching vehicles than would 
otherwise be required of him; Pluckwell v. Wilson, 5 0.^ 
P., 875; and he must leave ample room for other travelers — 
more than a mere sufficiency. Wordsworth v. Willan, 6 
Esp., 273. So one who drives in a crowded street must take 
more care than would be required of him if the road were 
clear. Gannon v. Bangor, 38 Me., 443. Where two parties, 
each without any better right than the other, strive to occupy 
tlie same place in the highway, he is in the wrong who first 
uses force. Goodwin v. Avery, 26 Conn., 585. 

The question of negligence or fault, under the statute, it 
one of law arising upon ^\% facta proved for which a party is 
answerable. Brooks v. Hart, 14 N^ H., 307. The fact of a 
carriage being on the wrong side of the road when a collision 
occurs, is prima faoie evidence of negligence on the part of 
the driver. See Great Western R R Co. v. Geddis, 33 111., 
307; Ohio, etc., K. W. Co. v. Eaves, 42 111., 290. In cases 
where parties meet on the sudden, and an injury results, the 
party on the wrong side of the road should be held answer- 
able, unless it clearly appears that the party on the proper 
side had ample means and opportunity to prevent it. Chap- 
lin V. Hawes, 8 C. & P., 554. - As a rule, negligence cannot 
be imputed to persons distracted by sudden terror, or to per- 
sons of unsound mind, drunkards, persons deprived of their 
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Benses, or infants. Chicago, etc., R R Co. v. Becker, 76 111 , 
25; Lynch v. Smith, 104 Mass., 52. 

See Negligence. 

4. Impracticable to tarn out. The fact that a road is rough 
or rutty, does not excuse a traveler from turning out on meet- 
ing another traveler, if it does not present any serious obsta- 
cle to his riding over it. Earing v. Lansingh, 7 Wend., 185. 

Where it is impracticable, that is difficult or unsafe, for one 
to turn out to pass another on account of his vehicle being 
heavily loaded, or for any other cause, he should stop for a sea- 
enable time at a convenient part of the road, in order to 
enable the other person to pass, without any request from hinL 
Kennard v. Burton, 25 Me., 89* 



Sfia 3. No person owning any carriage, running or trav- 
eling upon any road in this State, for the conveyance of pas- 
Empioyment s^ngcrs, shall employ, or continue in employ- 
ofdrankendri- ment, any pcrsou to drive such carriage, who is 
^^^' addicted to drunkenness or the excessive use of 

spirituous liquors, and if any such owner shall violate the 
provisions of this section, after he shall have had notice and 
reasonable proof that such driver is addicted to drunkenness, 
he shall forfeit at the rate of five dollars per day for all the 
•time during which he shall thereafter have kept such driver 
in his employment. 



1. Habitual intemperance. In California it was held that 
to constitute " habitual intemperance,*' within the meaning 
of the statute relating to divorce, a person need not be at all 
times incapable of attending to business. If there is a fixed 
habit of drinking to excess to such a degree as to disqualify 
a person from attending to his business during the principal 
portion of the time usually devoted to business, it is ^' hahii- 
ual intemperance.'*^ Mahone v. Mahone, 19 CaL, 626. 

2. Proof of dmnkenness. On the trial of the owner of a 
carriage for employing a driver addicted to drunkenness, it is 
not sufficient for the witnesses to testify, in general terms, 
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that the defendant is an habitual drunkard, but they should 
state particular facts and circumstances, leaving the court to 
judge of their sufficiency. See Batchelder v. Batchelder, 14 
N. H., 380. 

3. Liability of employer to action for damages. The employ* 
ment by a stage coach proprietor of a known drunkard and 
entrusting to his care the lives and limbs of passengers, ia the 
grossest of negligence, and a passenger injured by such neg- 
ligence may be entitled to exemplary damages. Frink v. Coe, 
4 Greene, 555. In an action against the proprietor, it is not 
necessary to prove actual knowledge on his part. Proof of 
drunkenness so habitual as to be generally known in the 
community is sufficient to raise a presumption of knowledge 
on his part Sawyer v. Sauer, 10 Kansas, 446. 

See Suit; Penalty; Owner; Master; Carriage; Negligence^ 



Sec. 4. If any driver whilst actually employed in 
driving any such carriage, shall be guilty of intoxication to 
Notice and such a degree as to endanger the safety of the pas- 
drmucen^drt- scugcrs in the Carriage, it shall be the duty of the 
^^^' owner of such carriage, on receiving written no- 

tice of the fact, signed by any one of said passengers, and 
certified by him, on oath, for(th)with to discharge such driver 
from his employment; and every such owner who shall retain 
or have in his employ, within three months after the receipt of 
such notice any driver who shall have been so intoxicated, shall 
forfeit at the rate of five dollars per day for the time during 
which he shall keep any such driver in his employment after 
receiving such notice. 

See Sec 8, n. 

Form of notice of dmnken driver. 

To A B . owner of a carriage, namely : (describe it). Take notice 

that C D , wlio was driver of your said carriage on the — day of 

18 , on the road between M and N in County, Illinois, was 

then and there intoxicated to such a degree as to endanger the safety of the 
passengers in the carriage, of whom I was one, and this I certify on oath. 

Subscribed and sworn to ^ 
before me this day of Q H- 
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8bo. 6. No person driving any carriage npon any tarnpike 
road or public highway withm this State wita or without pas- 
£,j^j^^ Bcngers therein shall rnii his horses or carriage (or 
Jo»««^oii permit the same to run) upon any occasion, or for 
^*^^*^' any purpose whatever; and every person who shall 
offend against the provisions of this section shall be deemed 
guilty ot a misdemeanor, and on conviction thereof, shall be 
fined not exceeding ten dollars, or imprisoned not exceeding 
sixty days, at the discretion of the court 



1. Rate of speed. A horse should not be driven on the 
highway at such speed as to make it impossible to check him 
in time to avoid obstacles which may reasonably be antici- 
pated on the road, or to turn aside upoa meeting or passing 
other travelers who are themselves acting prudently. Davies 
V. Mann, 10 M. & W., 546. What constitutes immoderate 
drimnff must greatly depend upon the circumstances of each 
case. A rate of speed might be perfectly proper on all the 
rest of a road which would be excessive and dan^rerous at a 
ranch frequented crossing. At such a place a horse must be 
driven slowly and cautiously. Williams v. Richards, 3 0. <& 
K., 81. It has been held, independently of any statute, that 
driving on the highway at the rate of a mile in four minutes, 
is unlawful. Kennedy v. Way, 3 Law Reporter, N. S., 184. 
And even a much less pace than nine or ten miles an hour is 
too fast for a carriage in a populous city. Woolf v. Beard, 
8 0. & P., 373. 

A statute or ordinance regulating the rate of speed to be 
used at a particular place, may properly be taken into consider- 
ation in determining whether the speed of a horse at that place 
was excessive. Jetter v. New York, etc., R.R. Co., 2 Keyes, 154. 

See Driving; Sec. 26. 

2. Liability to action for penalty. In an action on the 
statute for fast driving it is not necessary to prove that any 
person was endangered by such driving, there being no such 
limitation in the statute. Commonwealth v. Worcester, 3 
Pick., 462. 

As the statute allows a discretion in fixing the punish* 
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ment, a person on trial for fast driving shonld be allowed 
to show his motive. Morton v. Princeton, 18 III., 383. 
See Penalty; Willful; Excuse. 

3. Liability to action for damages. Driving on the higl^ 
way at an immoderate rate of speed, is in itself culpable negli- 
gence, and if an injury results from it, without fault of tlie 
person injured, the author is liable for it. Woolf v. Beard, 
8 C. & P., 373. 

Where a person driving at an immoderate rate of speed is 
himself injured by the carelessness of another, he can recover 
for the injury if the rate of speed did not contribute to the 
injury. Baker v. Portland 58 Me., 199. 

See Negligence; Master; Owner. 

4. Liability to indictment. " Whoever shall be guilty of 
driving or racing on any public highway in such a manner as 
to endanger the persons or lives of others, shall be fined not 
exceeding $100, or confined in the county jail not more than 
thirty days." E. S. 1874, p. 390, § 247. 

It is an indictable ofiense at common law to drive on the 
highway at such a rate and in such a manner as to endanger 
the safety of others. CTnited States v. Hart, Pet., C. C, 390. 

See Indictment; Description. 

5. Murder — Manslaughter. If a person driving a carriage 
drive it over another person and kill him, if he saw or had 
timely notice of the probable mischief and yet drove on, it 
would be murder; Wharton, Hom., 117; if he purposely 
drove it furiously in amongst a crowd, it would probably be 
murder; 2 Wharton's Crim. Law, §1009; but if in a street 
where persons were not much in the habit of passing, it would 
be manslaughter; per Holt, C. J., 1 East P. C, 263; if in a 
place where people did not usually pass, misadventure merely, 
provided he took that care which persons in similar situations 
are accustomed to do. 1 East P. C, 262. But if it appear 
that the defendant took pains to avoid the casualty, the degree 
is lowered. 2 Wharton's Crim. Law, § 1009. Thus where the 
deceased was walking in the road drunk, when the prisoner, 
who was in a cart driving two horses without reins, and going 
at a furious pace, ran over him and killed him; and the evi- 
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dence was that the prisoner had called out twice to the de- 
ceased, who, from the state in which he was and the pace of 
the horses, could not get out of the road; the offense was held 
to be manslaughter. Hex v. Walker, 1 C. & P., 320. 

If each of two persons be driving a cart on a public road at 
a dangerous and furious rate, and they incite each other to 
drive in that manner, and one of the carts run over a man and 
kill him, they are both guilty of manslaughter. Kegina v. 
Swindall, 2 C. & K., 229; see Kex. v. Mastin, 6 C. A P., 896. 

If a driver of a carriage be racing, and from being unable 
to pull up his horses in time, his carriage is upset and a per- 
son is thrown out and killed, the driver is guilty of man- 
slaughter. Kex. V. Timmens, 7 C. & P., 499. 



Sec. 6. It shall not be lawful for the driver of any carriage 
used for the purpose of conveying passengers for hire, to 
Teams to be leave the horses attach^ tliereto while passengers 
fastened. remain therein without first making such horses 

fast with a sufficient halter, rope or chain, or by placing the 
lines in the hands of some other person, so as to prevent their 
running; and if any such driver shall offend against the pro- 
visions of this section, he shall forfeit the sum of twenty dol- 
lars, to be recovered by action, -to be commenced within six 
months; and unless the amount of such recovery be paid 
forthwith, execution shall be immediately issued therefor. 



1. Liability for injury to passenger. The driver of a carriage, 
which was used for the conveyance of passengers for hire, 
left his carriage with the horses attached thereto, without 
making them fast and without placing them in charge of any 
one, while he entered a hotel. Before his return they ran off, 
and one of the passengers in attempting to leap from the car- 
riage was injured, without such negligence on his part as to 
amount to a fault. Held, that the driver was guilty of cul- 
pable negligence and liable for the injury sustained by the 
passenger. Youmans v. Padden, 1 Mich., 127. 

2. Liability for injuries to other persons. The defendant's 
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Bervant left a horse and cart unattended in a public street, and 
the plaintiff, a child under seven years of age, during the 
driver's absence, climbed on the wheel and other children 
urged forward the horse, whereby the plaintiff was thrown to 
the ground and the wheel fractured his leg. The court left it 
for the jury to say, first, whether it was negligence in the de- 
fendant's servant to leave the horse and cart for half an hour, 
in the manner described; and secondly, whether that negli- 
gence occasioned the accident. The jury having found against 
the defendant, the court refused to grant a new trial. Lynch 
V. Nurdin, 1 A. & E., 29. 

R 's servant, having his horse and cart in charge, left 

him untied, and the horse was frightened by the carelessness 
of a boy and ran away, and injured the plaintiff's horse. 
There being no negligence on the part of the plaintiff, it was 
held that K was liable. McCahill v. Kipp, 2 E. D. Smith, 
413. 

3. See Negligence ; Owner ; Servant ; Carriage ; Suit ; 
Penalty. 



Sec. 7. The owners of every carriage running upon any 

turnpike road or public highway, for the conveyance of pas- 

/% ii.w- senders, shall be liable, jointly and severally, to 

Owneroliable . o ' . . , . ,,' "^ \^ n • • • *' j 

for damaire«- the party injured, in all cases, lor all injuries and 
etc^'Klfiuy^of damages done by any person in the employment 
mitdemeanor. ^f g^^^j^ owners as a driver, while driving such 
carriage, to any person or to the property of any person ; and 
that, whenever the act occasioning such injury or damage be 
willful, negligent or otherwise, in the same manner that such 
driver would be liable. Any driver of any mail stage coach 
or any other vehicle for the conveyance of passengers, will- 
fully offending against the provisions of this act, shall be 
deemed guilty of a misdemeanor, and on conviction thereof, 
shall be imprisoned not exceeding four months, or fined not 
exceeding tnree hundred dollars. 

1. Carriage for the conveyance of passengers. The statute 
does not extend to the case of a vehicle used only for the 
transportation of goods, or for the private use of the owner 
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without reference to the accommodation of the traveling pub- 
lic. Tuller V. Voght, 13 111., 285. 

See Carriage. 

2. The owner of a caniage within the meaiiiiig of the statute 
is the person who has control of it, or whose duty it is to 
have such control, l^resnmptivelj, of course, the owner has 
this control or duty of conti'ol. Shearman and Eedfield on 
JJegligence, § 1 95. Proof of ownership is sufficient prima 
facie evidence to charge the owner of a vehicle with an injury 
occasioned by the negligence of the driver. It lies with him 
to show that the driver was not his servant. Joyce v. Capel, 
8 C. & P., 370. 

If the owner of a carriage hires or lends his carriage and 
driver^ unless he abandons entire control of the driver to the 
hirer, he is liable for his negligence. Crockett v. Calvert, 8 
Ind., 127. Thus if a person hires a coach and horses of a 
stable-keeper for a day, week or journey, and they are driven 
by a coachman who is fui-nibhed and hired by the stable- 
keeper; and the coachman, during the time, in driving, is 
guilty of some negligent act, by which an injury occurs to a 
third person, the stable-keeper is to be deemed tlie principal 
or employer, and, as such, responsible for the injury. Story 
on Agency, § 453, a. So in case of the hire of a hackney 
coach, the owner of the coach, and not the hirer for his tem- 
porary convenience or profit, is responsible for the negligence 
of the coachman. McLaughlin v. Pryor, 4 M. & G., 48. 

Where the owner of a coach hires from a stable-keeper 
horses to draw it for a day or a drive, and the owner of the 
horses provides a driver^ through whose negligent driving an 
injury is done to a third person, the owner of the horses and 
not the owner of the coach is the responsible principal. 
Laugher v/ Pointer, 5 B. & C, 547. But the hirer of the 
horses and driver may become responsible by his own conduct 
by taking the actual management of the horses, or ordering 
the driver to drive in a particular manner which occasions 
damage, or by ordering his absence at a particular moment 
when damage occurs. Quarman v. Burnett, 6 M. & W., 499. 

If a person hires a carriage but furnishes his own horses 
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and coachman^ he, and not the owner of the carriage, is respon- 
sible as principal for injuries resulting from negligent driv- 
ing. Croft V. Alison, 4 B. & A., 590. 

See Owner. 

3. Master's liability fbr acts of agent. At common law the 
principal is not ordinarily liccble in a criminal suit for the 
acts or misdeeds of his agent, unless, indeed, he has authorized 
or co-operated in those acts or misdeeds; yet he is held liable 
to third persons in a civil suit for the torts and negligences of 
the agent in the course of his employment, although the prin- 
cipal did not authorize, or justify, or participate in, or, indeed, 
know of such misconduct, or even if he forbade the acts, or 
disapproved of them. Story on Agency, §452; Korah v. 
Ottawa, 32 111., 130. Thus the master is liable if the servant 
leaves his cart in the street where it is struck by a third per- 
son, and another person is thereby injured. lUidge v. Good* 
win, 5 0. & P., 190. So the master is responsible for the 
negligent driving of his servant. Booth v. Mister, 7 C. & P., 
66. If the horse and vehicle belong to the servant, but is 
used by him about his master's business with his knowledge 
and consent, and by the servant's negligence is driven against 
another horse, the master is liable, although the servant was 
also going on private business of his own. Patten v. Rea, 3 
Jur. N. S., 892. So if the servant, driving his master's cart 
on his master's business, make a detour from the direct road 
for some purposes of his own, his master will be answerable 
for injuries occasioned by his careless driving while so out of 
his road. Joel v. Morison, 6 C. ife P., 601. 

Though the master is thus liable at common law for the 
torts and negligence of his servant, the doctHne is to he nn- 
d&rstood with the limitation that the tort or negligence oc- 
curs in the course of the servant's employment. Tuller v. 
Voght, 13 111., 285. Thus if a servant, while driving his 
master's carriage, should willfully or maliciously run down 
and injure a person in the road, he, and not his master, would 
be liable for this wanton wrong and mischief. McManus v. 
Crickett, 1 East, 106. So if a carman, after finishing his 
work for the day, instead of putting up his horse and cart as 
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he should do, drives a fellow servant to his home without hifl 
master's leave, and in returning runs over a traveler, the 
master is responsible. Mitchell v. Crassweller, 16 Eng. L & 
£q., 448. So if a servant take out his master's cart at a 
time when it is not wanted for the purposes of his master's 
business, and drive it about for his own purposes, the mas- 
ter will not be responsible for any injury he may occasiou 
with it. Joel v. Morison, 6 C. & P., 501. 
See Master. 

4. The driver of a horse most use ordinary care Ib its manage- 
ment, and he is liable at common law for all damage occa- 
sioned by his carelessness. Claflin v. Wilcox, IS Vt., 605. It 
is negligence for a driver to allow his horse and vehicle to go 
unattended on the highway, or followed by himself at such a 
distance that ho cannot control the horse; Welling v. Judge, 
40 Barb., 193; or to sit in a cart and drive without lines, in- 
stead of keeping at the horse's head or by its side; Knight's 
Case, 1 Lew. C. C, 168; or to drive with loose reins on a 
frequented road. Kegina v. Dalloway, 2 Cox C. C, 273. So 
it is negligence for a rider or driver of a horse to start sud- 
denly and rapidly into the street from a yard, without keep- 
ing the horse well in hand, or looking to see if the way is 
clear: Phelps v. Wait, 30 N. Y., 78; or to whip violently 
while close behind another traveler, a horse which has already 
shown itself restive and vicious; Center v. Finney, 17 Barb. 
94; or to put a spur into a horse when close to another person, 
and, if under such circumstances, the horse kicks the latter, 
the rider is responsible, without any proof that the horse was 
vicious. North v. Smith, 10 C. B., n. b., 572. So reckless 
and noisy driving which so frightens a horse on or near the 
highway that he runs away, to the injury of the plaintiff's 
property, is a good cause of action. Howe v. Young, 16 
Ind., 812. 

5. Liability for damage by vicious horse. A driver is bound 
to have an ordinary degree of acquaintance with the nature 
of horses, but he is not bound to know the peculiar nature 
of the particular horse which he drives; and it is not, there- 
fore, negligence per se, to drive on the highway a horse that 
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is, in fact, nnmanageable, if the driver had no notice of his 
character. Hammack v. White, 11 C. B., n. s., 688. 

The owner of a horse is not responsible for injuries com- 
mitted by it, purely from its own vicious disposition, while he 
or his servant is driving it, unless it appears that he had no- 
tice of its disposition. Hammack v.White, 11 C. B., n. s., 688. 
So where horses driven in a team become frightened and run 
away, without any carelessness or improper management on 
the pai't of the driver, the owner is not liable for the injnr/ 
they occasion. Steudle v. Rentchler, 64 111., ICl. 

6. Harness and carriage. A traveler upon a highway is 
hound to have his harness and carriage in good road-worthy 
condition, and he is liable for the damages occasioned by any 
insufficiency in this particular. Angell Highw., §344. But 
be is only held to due care and diligence, in examining and 
discovering defects and faults. Palmer v. Andovcr, 2 Cush., 
600. 

7. Carrier of passengers. ^^ Whoever^ hnv in g personal man- 
agement or control of or over any steamboat, or otlier public 
conveyance used for the common carriage of persons, is guilty 
of gross carelessness or neglect in, or in relation to, the con- 
duct, management or control of such steamboat, or other 
public conveyance, while being so used, for the common car- 
riage of persons, whereby the safety of any person shall be 
endangered, shall he imprisoned in the penitentiary not ex- 
ceeding three years, or fined not exceeding $6,000." E. S. 
1874,p. 369, §49. 

At common law it is the duty of the owner of a sta<re, or 
other vehicle for the conveyance of passengers, to have drivers 
of competent skill, who should use such skill witji diligence 
and the utmost caution and prudence. They mnst be well ac- 
quainted with the road they are to travel, furnished with 
well-broken, safe and steady horses, and coaches and harness 
of sufficient strength and properly made, and the least failure 
in one of these particulars subjects the stage-owner to the 
imputation of negligence, and makes him responsible for the 
injury or damage arising from such failure. Stockton v. 
Frey, 4 Gill, 406. But while the law requires the highest de- 
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gree of care on the part of carriers of passengers, and holds 
thein liable for slight negligence, it does not require of them 
unreasonable or impracticable vigilance. Frink v. Potter, 17 
III., 412. Thus a stage-owner is not answerable fur an injury 
to a passeni^er, caused by the breaking of one of the iron axle- 
trees in which there was a very small flaw, entirely surrounded 
by sound iron one-fourth of an inch thick, and which could 
not be discovered by the most careful examination externally. 
Ingalls V. Bills, 9 Met., 1. 

8. To constitute willful negligence, the act done, or omitted 
to be done, must be the result of intention. Mere neglect 
cannot ordinarily rank as willfulness. Peoria Bridge Asso- 
ciation V. Loomis, 20 IlL, 251. 

See Negligence; Driver; Owner; Master; Intention; Pen- 
alty; Carriage; Suit 



Seo. 8. The term " carriage," as used in this act, shall be 

construed to include stage coaches, wagons, carts, sleighs, 

"Carriige'' sleds and every other carriage or vehicle used for 

deflbed. the transportation of passengers and goods, or 

either of them. 

1. See Carriage. 



Seo. 9. Nothing contained in this act shall interfere with 
or afiect any law concerning hackney coaches or carriages in 

Hackney ^^7 ^* ^^® cities of this State, nor interfere with 
ooacb law and nor affcct the laws or ordinances of any such city 

ordinances ^ ^.v i* • i ^ i "^ i "^ 

juitices' jaris- for the liccnsiug or regulating such coaches or 
diciion. carriages. Justices of the Peace shall have juris- 

diction in all cases arising under this act, where the penalty 
does not exceed their jurisdiction. 

1. See Sec 19, n. 
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Seo. 10. The Commissioners of Highways [Aj in the sev- 
oommMooera ^^1 towns of this State shall have the care and 
w«hiS^Seif superintendence of highways and bridges there- 
daue. .peeifled. j^^ pj ^^^ j^ shall be their duty— [C] 



XLIOIBILITT. 

1. Eligibility. " No person shall be elected or appointed to 
any oiBce in this state, .... who is not a oitizen of the Uni- 
ted States, and who shall not have resided in this state one 
year next preceding the election or appointment." Const. 
1870, Art VII, § 6. 

" No person shall be eligible to any town oflSce unless he 
shall be a legal voter^ and have been one year a resident oj 
such town?' R S. 1874, p. 1078, § 84. 

^'^o person who has been, or hereafter shall be, convicted 
of bribery, perjury, or other infamous crime^ nor any 
person who has been or may be a collector or holder of pub- 
lic moneySy who shall not have accounted for and paid ovcTy 
according to law, all such moneys due from him, shall be 
eligible. ...to any oflSce of profit or trust in this state." 
Const 1870. Art IV, § 4. 

" If any .... officer or person, who now is or hereafter may 
be authorized by law to collect, receive, safely keep or disburse 
any money, revenue, bonds . . . • or other funds or securities 
belonging to the state, or any county, township, incorporated 
city, town or village, or any state institution, or any .... fund 
now in being or that may hereatter be established by law for 
public purposes, or belonging to any .... company or person, 
required or authorized by law to be placed in the keeping of 
any such officer or person, shall fail or refuse to pay or deliver 
over the same when required by law, or demand is made by 
his successor in office or trust, or the officer or person to whom 
the same should be paid or delivered over, or his agent or at- 
torney, authorized in writing, he shall be imprisoned in the 
penitentiary not less than one nor more than ten years: 
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Provided, such demand need not be made when, from the ab- 
sence or fault of the offender, the same cannot conveniently be 
made; And, provided, that no person shall be committed to 
the penitentiary nnder this section, nnless the money not paid 
over shall amonnt to $100, or if it appear that snch failure or 
refiibal is occasioned by unavoidable loss or accident Every 
per^un convicted under the provisions ot this section shall for. 
ever thereafter be ineligible and disqualified from holding any 
officii of honor or profit in this state.'' E. S. 1874, p. 384, 
§215, 

^'If any .... person authorized by law to collect money, shall 
fail or refuse to pay over any money collected by him, less his 
proper charges, on demand by the person entitled to receive 
the s:ime, or his agent duly authorized, he shall be fined . . . • 
and Ve removed from office, and thereafter he shall be ineligible 
to Ix" elected or appointed to, or hold any office under the con- 
stitiitinn of this state." R. S. 1874, p. 363, § 79. 

** § tj5. Whoever fights a duel with any deadly weapon, al- 
thou<^'h no death ensues, and every second, and whoever aids 
and nhets in such di^lj shall be imprisoned in the peniten- 
tiary" 

'*§ 66. Whoever challenges another to fight a duel with any 
deadly weapon, or sends or delivers any written or verbal 
inessaf^, purporting or intended to be such challenge, or ac- 
cepts any. such challenge or message, shall be imprisoned in 
the penitentiary" 

" I 67. Whoever shall be convicted under either of the two 
preceding sections, shall be incapable of holding or being 
elected to any office of profit, trust or emolument, .... under 
the constitution or laws of this state." E. S. 1874, p. 361; 
sec ib. § 69. 

See Penalty. 

3* Ejection. " At the annual town meeting in each town 
there eliall be elected by ballot .... such .... highway com- 
tnisBioners as are provided by law.". R S., 1874, p. 1075, § 61. 

*' % 1. In counties under township organization there shall 
he elected in each town, at the anniuil town meeting each 
jtar^ one commissioner of highways, who shall hold his office 
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three years, and nntil his successor is elected and qnalified." 

" §2. In all cases where, daring the year A. D. 1874 or 1875, 
commissioners of higliways were elected and have qualified 
and entered, or may hereafter qualifv and enter upon the dis- 
charge of their official dnties, such elections and official acts 
shall be considered as lawful and be of full legal force and ef- 
fect." Laws 1875, p. 111,112. As to the election of officers upon 
the adoption of township organization, see R. S., 1874, p. 1068, 
§ 16-18. As to the election of officers when a town is divided 
into two or more towns, see R. S. 1874, p. 1069, § 27, 28. 

"§70 The canvass (of votes at a meeting for the 

election of town officers) being completed, a statement of the 
result shall be entered at length by the clerk of the meeting 
in the minutes of the proceedings, .... which shall be pub- 
licly read by him to the meeting; and such reading shall be 
deemed notice of the result of the election to every person 
whose name shall be entered on t\iQ poll list as a voter." 

"§71 ....In case two or more persons shall have an 
equal number of votes for the same office^ the question ot 
which shall be entitled to the office shall be decided between 
such persons hy loty under the direction of the town clerk, but 
he shall give each party notice of the time and place of draw- 
ing lots." 

"§72 The clerk of every town meeting, within ten 

days thereafter, shall tra7is?nit to each person elected to any 
town office, whose name shall n^^ have been entered on the poll 
list as a voter, a notice of hia election.^^ R S. 1874, p. 1076. 

3. Appointments. " § 97 ... . Whenever any town shall fail to 
elect the proper number of town officers to which such town 
may be entitled by law, or when any person elected to any 
town office shall fail to qualify, or whenever any vacancy shall 
happen in any town, from death, resignation, removal from 
the town, or other cause, it shall be lawful for the jiistices ot 
the peace of the town, together with the supervisor and the 
town clerkj to fill the vacancy by appointment, by warrant 
under their hands and seals; and the persons so appointed shall 
hold their respective offices during the unexpired term of the 
persons in whose ste^ they have been appointed, and until 
4 
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iithers are elected and appointed in their places, and shall have 
the same powers and be subject to the same duties and penal- 
tics as if they had been duly elected or appointed by the 
electors." 

*' g 99 When any appointment shall be made, as pro- 

vjrled in the two preceding sections, the officers making the 
sarne shall cause the warrant of appointment to be forthwith 
tiled in the office of the town clerk, who shall immediately 
give notice to each person appointed.^^ R, S. 1874, p. 1079. 

The word ^' vaca?if^ means empty, unoccupied; as applied 
to an office, without an incumbent. There is no basis for the 
distinction sometimes urged, that it applies only to offices va- 
cated by death, resignation on otherwise. An existing office 
without* an incumbent is vacant, whether it be a new or old 
one. Stocking v. State, 7 Ind., 326. 

See Vacancy. 

Where a person has been elected or appointed a commis- 
eioTier of highways and neglects or refuses to serve, whereby 
lie incurs tlie penalty imposed by the statute, he cannot ho 
atjain appointed and made liable for a second penalty for a 
Bocond refusal to act. Haywood v. Wheeler, 11 Johns., 432. 

An individual cannot be grantor and grantee in the same 
warrant, which confers a public franchise. Hence, an ap- 
pouitment^ by a body authorized by statute to appoint, ^one 
of their own number^ is a nullity. People v, Thomas, 33 
BarU,287. 
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Form of appointment of conmiissioners of highways. 

STATE OP ILLINOIS, 

County of , 

Town of . 

Whereas a vacancy has occurred in the office of commissioner of high 

ways of said town, by reason of the death {or^ as the czse may be\ of A 

B— — , heretofore elected (or appointed) to said office ; now, therefore, the 
midersigned, the supervisor, town clerk and justices of the peace of said 

town, do hereby appoint M P , commissioner of highways of said. 

town, to fill said vacancy. 

Dated this day of- 



18-. 




N , Supervisor. 


[Seal.] 


L P , Town Clerk. 


[Seal.] 


X Y , J. R 


[Seal,] 


T U , J. P. 


[Seal.] 



INDORSEMENT OF TOWN OLKBK. 

Appointment of A B , Commissioner of Highways. 

Filed this day of 18—, in the office of the town clerk of the 

within named town of . 

L P , Town Clerk. 

4. Oath. "All civil oflcers, except members of the general 
assembly and such inferior officers as may be by law exempted, 
s/iaUy before they enter on the duties of their respective offi- 
ces, take and subscribe the following oath or affirmation: I 
do solemnly swear (or affirm, as the ease may be,) that I will 
support the consritution of the United States, and the con- 
stitution of the State of Illinois, and that I will faithfully 

discharge the duties of the office of according to 

the best of my ability." Const., 1870, Art V, § 25. 

"§85. ...Every person elected or appointed to the office 

of commissioner of highways or collector, before 

he enters upon the duties of his office, and within ten days 
after he shall be notified of his election or appointment, shall 
take and subscribe, before some justice of the peace or town 
clerk, the oath or affirmation of office prescribed by the con- 
stitution, which shall^ within eight days thereafter, he filed 
in the office of the tovni clerk.^^ 

"§86.... If any person elected or appointed to either of 
the offices above enumerated shall neglect to take and subscribe 



■ 
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Bucli oathj and caase the certificate to be filed as above re- 
quired, such neglect shall be deemed a refusal to serve." R. 
a 1S74, p. 1078. 

" If any town oflicer who is required bj law to tate the 
oath t»f oflSce shall enter upon the duties of his oflSce before 
he si I all have taken such oath, he shall forfeit to the town the 
sum of $50." E. S. 1874, p. 1078, §91. 

A public oflBcer is not called upon to tate the oath of office 
until notified of his election in the manner provided by law. 
Pc^^ple V. McManus, 34 Barb., 620. 

Wliere a town officer, within the time provided by statute, 
filed his official bond in compliance with such statute, except 
that the condition thereof omitted to recite the following re- 
qtiiremcnt, "and he will well and truly perform all and every 
act and duty enjoined on him by the laws of this state to 
the best of his skill and abilities," and after the expiration of 
the time within which the statute required the bond to be 
filed, he filed a new bond with other securities, containing the 
provisions omitted to be stated In the first, it was held that 
the first bond was insufficient, and that the second was not 
filed within the time required by the statute, and that the of- 
fice therefore became vacant. People v. Percells, 3 Gilm., 59. 

See Penalty; Oath; Election; Appointment. 

Form of oath of commissioners of highway. 

STATE OP ILLINOIS, ) 

(N lUNTY OF , >■ 88. 

Town op , ) 

1, A B ^ do hereby swear {or sfflrm, cw the case may 5d,) that I 

Will j^upport the constitution of the United States, and the constitution ot 
Uiu tiUte of Illinois, and that I will faithfully discharge the duties of the 
olTica of commissioner of highways of said town, according to the best of 
my ability. 

A B . 

Taken and subscribed before me this day of 18—. 

C D , Town Clerk. 

INDORSEMENT OP TOWN OLESK. 

Oath of A B , Commissioner of Highways. 

Filed this day of 18-r-, In the office of the town clerk of the 

trlUim named town of . 

i Town Clerk. 



1 
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5. Refusal to serve. Resignation. Vacancy. " If any per- 
son elected to the office of commissioner of high- 
ways, shall refuse to serve^ he shall forfeit to the town the 
sum of $25.'- R. S. 1874, p. 1078, § 90. 

The refusal of a person to serve in an office may be in- 
ferred from his acts, without a direct refusal in terms on his 
]»art. Colton v. Beardsley, 38 Barb., 29. 

" The justices of the peace of a town may^ for sufficient 
cause shown to them, accept the resignation of any town 
officer of their town, and whenever they shall accept any such 
resignation, they shall forthwith give such notice thereof to 
the town clerk of the town, who shall make a minute thereof 
upon the town records: Provided, that in towns having more 
than two justices of the peace, such resignation may be ac- 
cepted by any two of them." R. S. 1874, p. 1079, § 100. 

One who has been elected to an office cannot resign it until 
he has been qualified and has entered into possession of it 
Miller V. Supervisors, 25 Cal., 93. 

Where a resignation of an office is tendered in writing to 
the person authorized by law to receive it, and is placed on 
file by him without objection, the offi/)e is vacated and the 
officer cannot resume it without a new appointment. Pace v. 
People, 50 111., 432. 

An office may be vacated hy abandonment^ or resigned by 
parol, and the existence of a vacancy in either case will de- 
pend upon all the facts and circumstances attending the same. 
State V. Allen, 21 Ind., 516. Any voluntary act of an officer 
which permanently disables him to perform the duties of his 
office, such as enlistment in the military service of the United 
States, amounts to a constructive resignation of his office by 
abandonment. State v. Allen, 21 Ind., 516. But see Bryan 
V. Cattell, 15 Iowa, 537. 

An office may be impliedly resigned or vacated by the in- 
cumbent being elected to and accepting an incompatible office. 
People V. Carrique, 2 Hill, 93. 

" § 125. Every elective office shall become vacant on the 
happening of either of the following eventSy before the ex- 
piration of the term of such office : 
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*' First — The deatli of the incumbent. 

** Second — His resignation. 

*'Tliird — His becoming insane. 

-' Funrth — His censing to be an inhabitant of the state; or, 
if the office is local, his ceasing to be an inhabitant of the dis- 
trict, county, town or precincc for which he was elected. 

^' Fifth — His conviction of an infamous crime, or of any 
ijiTV'nse involving a violation of his official oath. 

*' Sixth — His removal from office. 

*' Seventh — His refusal or neglect to take his oath of office, 
or lu give or renew his official bond, or to deposit or file such 
(;Htli or bond witliin the time prescribed by law. 

*' Eighth — The decision of a competent tribunal declaring 
Lis elQction void." R S. 1874, p. 4G6. 

Il^ an officer, without intending a permanent change of resi- 
cfGnt*6| 60 absents himself from his county or district as to be 
guilty of willful neglect in the discharge of his official duties, 
]\i*> umy be liable to a prosecution in the manner provided by 
law, but the mere existence of such official neglect will not of 
jti^i If operate to vacate the office. Curry v. Stewart, 8 Bush, 
50^'. So in Missouri, it was held that the mere fact that a 
county officer has been prevented by sickness for the period 
of fifty days from attending to his official duties, does not 
en* jtti a vacancy in his office, nor authorize the county court 
to fippoint his successor under a statute empowering the 
cuiuity court to fill such office by appointment, in case the 
officii tthould become vacant by death, resignation, removal or 
oth^ rv\^ise. State v. Baird, 47 Mo., 301. 

^^ Any officer of a town .... who shall be intoxicated while 
in the discharge of the duties of his office, shall be fined for 
tljL^ iirst offense the sum of $10, and for the second offense 
the sum of $20, and for the third offense shall be guilty of a 
irnxlemeanor, and, on conviction of such misdemeanor, shall 
forttit his office; and in such case the vacancy occasioned 
tlicriiby shall be tilled in the same manner as if such officer 
had tiled his resignation in the proper office, and it had been 
accepted by the proper officer : Provided, such acceptance 
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shall have been necessary to make the oflBce vacant.'* 

E. S. 1874, p. 383, §209. 

"Whenever it is alleged that a vacancy in any oflBce 
exists, the officer, court, or county board whose duty it is 
to fill the vacancy by appointment, or to order an election 
to fill such vacancy, shall have power to determine whether 
or not the facts occasioning such vacancy exiet^^ R. S . 1874, 
p. 467, §126. 

Form of resigaation of commissioner of highways. 

STATE OF ILLINOIS, 

County of , 

Town of . 

To A B and C D , justxes of the peace of said town: 

I hereby tender my resignation of the office of commissioner of high- 
ways of said town, for the following reasons: (give reasons). 

Dated this day of , 18—. 

I M . 

indorsement of justices of toe peace. 

We, justices of the peace of the within named town of , hereby 

accept the within resignation. 

Dated this day of , 18—. 

A B , J. P. 

C D , J. P. 

indorsement of town clerk. 

Hesiguation of I M , Commissioner of Highways. 

Filed this day of 18—, in the office of the town clerk of the 

within named town of . 

P O , Town Clerk. 

Recorded in (Book M) on page . 

6. Delivery of books, etc., to successor. " § 93 .... When- 
ever the term of any .... commissioner of highways shall 
expire, and other persons shall be elected or appointed to 
such office, it shall be the duty of such successor^ immediately 
after he shall have entered upon the duties of the office, to 
demand of his predecessor all the hooks and papers under 
his control, belonging to such office." 

''§9A Whenever either of tlie officers above named 

shall resign, or the office become vacant in any way, and 
another person shall be elected or appointed in his stead, the 
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]mrson so elected or appointed shall make sach demand of his 
predecessor, or of any person having^ charge of such books 
and papers." 

''§ 95 . . . . It shall be the duty of every person so gohiff out 
of office, wlienever tliereto required pursuant to the foregoing 
jirovisions, to deliver up, on oath, all the records, books and 
j>apers in his possession or in his control belonging to the 
^>ffiee held by him; which oath may be administered by the 
1 officer to whom such delivery shall be made. It shall also be 
tlie duty of every .... commissioner of highways, so going 
uut of office, at the same time to pay over to such successor 
the balance of 7noneys remaining in his hands as ascertained 
by the auditors of town accounts.'^ 

'*§96 ... Upon the death of any of the officers enumer- 
ated, the successor of such officer shall make such der/iand as 
above provided oj^ the executors or administrators <?/'such de- 
rmsed officer; and it shall be the duty of such executors or 
administrators to deliver up, on the like oath, all records, 
books and papers in their possession or under their control, 
belonging to the office, held by their testator or intestate." 
U. S. 1874, p. 1078, 1079. 

^*§ 216. // any person whose office shall be abolished by 
Ijvw, vacated or determined by removal from office, resigna- 
tion, death, expiration of the time for which he was elected 
or appointed, or other cause, or his executors, administrators 
or other persons, shall willfully and unlawfully witlihold or 
detain from his successor or other person entitled thereto by 
law, the records, papers, documents or other writings, or 
other articles oi property appertaining or belonging to such 
<iffice, or mutilate, destroy or take away the same, the person 
Ko offending shall be imprisoned in the penitentiary not less 
than one year nor more than five years." 

" g 217. If any person whose office shall be abolished by law, 
vacated or determined by removal from office, resignation, 
death, expiration of the time for which he was elected or ap- 
pointed, or other cause, or his executors, administrators, or 
other persons, neglect or refuse to deliver over any records, 
papers, documents or other writing, or other articles of prop- 
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erty pertaining to Bucli office, when thereto lawfully required 
by the successor to such office, or other person entitled to the 
custody thereof, the judge of any court of record in the prop- 
er county mayj upon the affidavit of any competent person 
setting forth the proper facts, issurehis warrant directed to the 
sheriff or coroner of the proper county, commanding him to 
seize all the records^ books, papers, documents and other pub- 
lic property belonging or appertaining to the said office, and 
deliver the same to the person entitled to the custody thereof, 
to be named in such warrant.^^ R. S. 1874, p. 384. 

Whenever the term of an officer has expired, he may be 
compelled hy mandamua to turn over to his successor all 
records and books pertaining to the office to which the public 
are entitled. People r. Head, 25 111., 325. 

A public corporation, as a parish or school district, may 
maintain trover or replevin in its name for the possession of 
its records, and this action is maintainable against a stranger; 
Parish v. Stearns, 21 Pick., 148; or against any officer not le- 
gally entitled to the custody of the records. School District 
V. Lord, 44 Me., 374. But replevin does not lie for papers 
filed in a public office. The custody of such papers belongs to 
the officer in charge of the office, and it would violate public 
policy to allow a sheriff, under color of legal process, to inter- 
meddle with public files. A mandamus to compel the cus- 
todian to deliver them up to the owner, is the only safe pro- 
cess. LaGrange v. State Treasurer, 24 Mich., 466. 

See Successor; Mandamus; Penalty. 

Form of oath of commissioners of highways on going oat of office. 

STATE OF ILLINOIS, ) 

County op , >• as. 

Town of . ) 

I, A B , late commissioner oi highways of said town, do hereby 

swear that I have delivered to C D , my successor in said office of 

commissioner oi highways, all the records, books and papers in my posses- 
sion or in my control, belonging to the office so held by me. 

Sworn to and subscribed before me this day of , 18—. 

C D , Commissioner of Highways. 
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IXDOUStlMKNT OF TOWN CLERK. 

Oatii of A. B , Commissioner of Highwa3s, on going out of 

office. 

Filed tbis day of , 18—, in the office of Ihe town clerk of the 

within named town of . 

C M , Town aerk. 

Form (if affidavit to compel delivery of books, etc., to successor. 
STATE OP ILLINOIS, / Ix (Cireu(t) Cocrt. 

C>>L\VTy OF . i To TtKMjlS — . 

C— ^ D , of the town of in said county, being duly sworn, on 

<mUj tiiiLVrt: thv he was duly elected {or api>«)inted) commissiooer of 

>»liihiTJiys of ^aiJ town, on the day of , 1?^ — , and on the day 

of — -, IH — , took the oath prescribed by law, and on the day of 

18^, fik <J iJjo same in the office of the town clerk of said town. 
Tha »*y virtue of such eleclioa (or apix)intaient) he is successor to A 

IJ , lute commissioner of highways of said town. Thai he has re- 

qnirel n '1 demanded that said A B deliver over to him, as such 

fcUcccHiior. ufl the records, books and papers in his possession or in his con- 
trol, l/elon^iiig or pertaming to sa d office of commissioner of highways. 

Thiit the siaid A B has neglected and refused so to deliver such 

ri?vi'rd% Ujoks and papers, and that, as this affiant is informed and believes, 

said A — — B has in his possession or in his control, the following re- 

conla, b^'oka and papers belonging to said office: (giv^ df^criptlon^) and 
thai hij uiiju-itly and unlawfully withholds the same from this affiant 

C D , Commissioner of Highways. 

£^worn to and subscribed before me this day of , 18 — . 

L M , J. P. 



7 Majority may act. " In the construction of all the stat- 
utes now ill force ,or which may hereafter be enacted, the fol- 
lowing rules shall be observed, unless such construction would 
be inconsistent with the manifest intent of the legislature or 
repugnant to the context of the same statute, that is to 8a.y : 

Wonk ]Hirporting to give a joint authority to three or more 
public olKcers or other persons shall be construed as giving 
ench authority to a majority of such officers or pereons." K. 
S. 1S74, p. 1011,§1, sub. 9. 

The vommissionera of highways are a quasi corporation^ 
and all such bodies act by a vote of the majority, unless there 
ifl some provision in the law of their creation to the contrary. 
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Commissioners v. Bauinorarten, 41 111., 254^. The general rule 
on this subject is, that where a number of persons are intrust- 
ed with powers in matters of public concern, and all of them 
are regularly assembled and consulting, the majority may act 
and determine, if their authority is not otherwise limited and 
restricted. Louk v. Woods, 15 111., 256. And where it ap- 
pears that a majority have acted in any given matter, it will be 
presumed that the others comprising the board were present 
and consulting, until the contrary is shown; Commissioners 
V. Baumgarten, 41 111., 254; and it has been held that this 
presumption cannot be overcome by parol evidence. Gal- 
braith v. Littiech, 73 111., 209. 

In the case of Hall v. People, 57 111., 307, which was an ap- 
plication for a writ of mandamus to compel the opening of a 
road which had been laid out under the act of 1861, which ex- 
pressly provided that upon the receipt by the commissioners 
of highways of a petition for a highway, " they or a majority 
of" them " may proceed to act in the premises," (L. 1-861, 
p. 255, § 53,) it was held that it constituted no valid objec- 
tion to the road, that only two of the commissioners were pres- 
ent and acted originally in locating it. 



B 

JURISDICTION. 

1. In cities, villages and towns incorporated under the general 
law, the corporate authorities have jurisdiction over the 
streets and alleys within the corporate limits. See R. S. 
1874, p. 218, §62; ib., p. 1072, §41; L. 1875, p. 44. 

It is competent for the legislature to create each city a road 
district, with the power to raise money and labor to keep the 
streets and roads in repair. And in such e^se they are dis- 
tinct from the township as such road districts, and are not 
under the control of the road commissioners beyond levying 
the road tax. Cooper v. Ash, 76 111., 11. Where a city char- 
ter delegates the city authorities exclusive control over the 
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streets and bridges within its limits, the power is exclusive 
in the commissioners of highways bejond the city limits, 
and exclusive i/i the <?/^y authorities within their jurisdiction- 
al limits, and neither have any power to perform any acts in 
reference to this subject beyond their respective limits. Ot- 
tawa v. Walker, 21 111., 605. 

Where a complete jurisdiction is given to a city in regard 
to improving streets, the general laws of the state in regard 
to road labor cease to be applicable as soon as the city 
exercises its powers. Fox v. Rockford, 38 111., 451. 

Sec Incorporated Towns; Mandamus. 

3, la unincorporated towns which have been regularly laid 
out, platted, and the proper acknowledgment thereof made 
and recorded, the streets and alleys are under the control of 
the township autliorities. They cannot enlarge or diminish 
the Width of the streets, but may direct how much thereof 
sliall be worked or improved. Waugh v. Leech, 28 111., 
4S3. 

3. Authority to erect telegraph poles. " No .... telegraph 
company shall have the right to erect any poles, posts, piers, 
abutmtifits, wires or other fixtures of their lines along or up- 
on any road, higliway or public ground, outside the corporate 
limits of a city, town or village, without the consent of the 
aounit/ board of the county in which such road, highway, or 
public ground is situated '' R. S. 1874, p. 1052, § 4. 

4. See Canada Thistles; Canal; Railroad. 



o 

DUTIES. 

1. Duties Imposed and powers conferred by other statutes. 

** In counties under township organization the town assessor 
and commissioners of highways shall be ex-officio fence re- 
viewers in their respective towns." R. S., 1874, p. 527, § 1. 
'*45 .. . When the proceedings" in relation to the con- 
Btruetion or protection of drains^ ditches^ levees or other 
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works "shall be had before a justice of tlie peace, the justice 
shall direct the cominissioners of highways of the town or 
township — or in case the drain, ditch or other work shall be 
located in several towns or townships, the commissioners of 
the several townships as a joint board — to lay out and con- 
struct such work, and perform the duties required of com- 
missioners appointed under this chapter; and such commis- 
sioners of highways shall have all the power and authority, 
and may perform all acts and shall discharge all the duties, 
bestowed upon or required of commissioners appointed by 
the county court." 

" § 46 ... . If any commissioner of highways shall neglect 
or refuse to discharge any of the duties imposed upon him by 
virtue of this chapter, he shall, for every such refusal or 
neglect, be liable to any party aggrieved for all damages sus- 
tained by him, and upon conviction may be fined in any sum 
not exceeding $100, and be removed from his office." R. 
S. 1874, p. 436. 

See Penalty. 

" No" .... toll ^^road shall be located on any public road 
or highway outside the corporate limits of a city, town or vil- 
lage, without the consent of the county board of the county, 
and consent of the commissioners of highways of the town 
in which such highway is situated .... The cx)nsent herein 
required must be in writing, and shall be recorded in the re- 
corder's office of the county." E. S. 1874, p. 1061, § 4. 

. . . . " The commissioner? of highways of any county under 
township organization .... may, when the public good requires, 
cause to be laid out and opened public highways, or private 
roads or cartways, yr<?7W. any coal mine to a public highway or 
to a railway, as the public good may require, in the same way as 
now is or may hereafter be provided by law for the laying out 
and opening of public highways or private roads or cartways, 
and may permit the owner, lessee or operator of any coal 
mine to lay down and operate a horse or dummy railway 
thereon, or upon any highway or private road or cartway now 
or hereafter laid out and opened for public or public and pri- 
vate nse^ but always in such a manner and way, and upon 



Digitized by VjOOQ IC 



62 EOAD AXD BRIDGE LAW. [SEC. 10. 

snch place thereon, as to not nnnecessarilj interfere with 
ordinary public travel " R. S. lS74r, p. 709, § 1. 

"In case of the c^jnstrncting of " a " railway 

alon;^ higliwavs sneii railway shall either first obtain 

the 2fmhk:i\t of the lawful authorities having c.julrol or juris- 
diction of the same, or condemn the same under the pro- 
visions of any eminent domain law now or hereafter in force 
in this state." II. S. 1S74, p. S03, g 20, sub. 5. 

See Railroad. 

1. " It is a public nnhance: To advertise wares 

or occupation by painting notices of the same on, or affixing 
them to fences or other private property, or on rocks or other 
natural object.^, without the conrent of the owner, or if in the 
ht*fhway or other public place, without permission of the pro- 
\wr authorities " R S. 1874, p. 3S6, §221, sub. 9. 

2p Implied powers. The commissioners of highways do 
Dot constitute a court in any sense, although some of their 
duties may be of a judicial character, and when they make 
iin order they must take the responsibility of showing the exist- 
en ;e of a case justifying the order. Guptail v. Teft, 16 111., 365. 

The commissioners of highways may modify, alter or re- 
scind any order their predecessors may have inade^ provided 
eiinJi modification, alteration or rescission does not affect the 
rights of third persons acquired under such first order. People 
V. Supervisors, 47 111., 256; see Beckwith v. English, 51 111., 
147. 

Tlie commissioners of highways may employ counsel to 
prosecute individuals for obstructing a highway, and to ren- 
der other legal services in relation to matters within their 
supervision. Duntz v. Duntz, 44 Barb., 459. 

Tbe commissioners of highways have no general authority^ 
as f ach C(.»mmissioners, to borrow money ^ or to give promis- 
sory notes, and thereby bind their successors in office. Van 
Alstyne v. Freday, 41 N. Y., 177; Commissioners v. Newell, 
8(> III., 587. They have only such authority to bind the 
town as is either expressly conferred by statute, or is to be 
implied from the power expressly conferred. They have no 
authority to pledge the credit of the town, but can only ex- 
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pend in superintendence of highways sncli money as has been 
raised by tlie town, or has come to them from other sources 
for sucli purposes. But if they borrow money without 
authority they will be personally liable therefor. Mither v. 
Crawford, 36 Barb., 50 A; see Palmer v. Vaudenberp^h, 3 
Wend., 197. 

See Borrowing Money. 

The commissioners of Jiighways have the inplicd authority 
to adjust controversies in relation to encroacliments on high- 
ways. Such right is incident to their general power of prose- 
cutinor for the recovery of penalties incurred by such encroach- 
ments. Promissory notes or other securities taken on such set- 
tlements are valid, and payment thereof may be enforced by 
suit. Cortlandville v. Peck, 5 Hill, 215. 



[Sec. 10, sub. 1.] Firsts To keep the roads and bridges in 
commta^ionATstore- their rcspcctivc towus in repair and to cause 
p«ir roads aadbridgeiu t]^^ buildiug of bridges whcu the public in- 
terest or necessity may require it. 



1. Liability of coanties and towns, A county is not liable in 
its corporate capacity for an injury resulting from a defective 
highway. White v. Bona, 58 111., 297. Nor is a town liable 
for such injuries either at common law or under the statute. 
Waltham v. Kemper, 55 111., 347; overruling South Ottawa v. 
Foster, 20 111., 290. But a city may be liable for injuries re- 
sulting from a failure to keep its streets in repair. Spring- 
field v. LeClaire, 49 111., 477. The reason for the distinction 
is, that a municipality by voluntarily accepting a charter, im- 
pliedly contracts to perform all the duties imposed on them, 
and they are made of perfect obligation bv being clothed with 
all the power and authority necessary to their full perform- 
ance. But, in case of towns and counties, though they are 
quasi corporations, they are made so without their consent, 
and they exist as such onlj' for the purposes of the general po- 
litical government of the State. Though charged with the 
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duty of repairing highways and bridges, the liability Is one of 
imperfect obligation, because the duty is not absolute, nor the 
means of performing it unlimited. Waltham v. Kemper, 55 
111., 347. 

An indictment will not lie against a town for failure to keep 
its highways in repair. Morey v. Newfane, 8 Barb., 645. 

A town is not liable for an injury sustained by reason of the 
negligence of 2^ lahorer employed by one of its highway officers, 
to aid him in performing the duties of his office. Walcott r. 
Swampscott, 1 Allen, 101. 

A town may be liable fm* an affirmative act in tort. Thus, 
it being the duty of a town to build a bridge over a stream 
within its limits, the town must be responsible if it makes 
such a structure as will obstruct the free navigation of the 
stream. Harlem v. Emmert, 41 111., 319. 

2. Liability of commissioners to action for damages. The com- 
missioners of highways are not in any event liable to a private 
action for a mere neglect or omission to keep the highways in 
repair. A party injured by their negligence can only sue for 
the penalty imposed by the statute for each neglect of duty. 
Bartlett v. Crozier, 17 Johns., 438. 

Highway officers, and those working under them, are not li- 
able for incidental damuges to land owners or others, in 
making or repairing the roads in their districts, if in so do- 
ing they act with discretion and in a suitable and proper man- 
ner. Howe V. Addison, 34 N. H., 306. Thus if they dig 
down a road with discretion and not wantonly, they cannot be 
held answerable for damages caused to the abuttors by such 
digging. Hovey v. Mayo, 43 Me., 322. And where they act 
honafide^ according to the best of their judgment and under 
the best advice they can obtain, and their work subsequently 
turns out to have been performed in an improper manner, they 
will not be liable for a resulting accident. Sutton v. Clarke, 
1 Marsh., 429. But where they perform their work in a care- 
less and negligent manner, by means whereof a party is injur- 
ed in his rights, he may have an action at the common law as 
in other cases of injurious negligence. Cooley's Con. Lim., 
571; see Harlem v. Emmert, 41 111., 819. 
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An overseer working a road, with ordinary care, will not 
be held liable in trespass for minute infringements upon the 
lands of adjacent proprietors. The rule ^' de minimis nori^^ 
applies. Brown v. Bridges, 31 Iowa, 138. 

Persons assessed to work on the highways, and their sub- 
stitutes, while working under the control of a highway officer 
are regarded as his servants, and he is liable for trespasses com- 
mitted by them to private property, by his direction or with 
his consent or acquiescence. Elder v. Bemis, 2 Met., 599. But 
he is not liable for the willful misconduct o»/6uch laborers as 
he is obliged to employ; Hall v. Smith, 2 Bing., 156; nor for 
their negligence or unskillfulness. 1 Ch. PI., 77. Thus the 
clerk to commissioners for making a road, under an act which 
contained a clause directing actions to be brought against such 
clerk for acts done by the trustees, was held not to be liable to 
an action for an injury sustained in consequence of heaps of 
dirt being left by the laborers employed, by the side of the 
road, and no lights being placed to avoid such heaps. Har- 
ris v. Baker, 4 M. & S., 27. As a general rule, no one can be 
held liable as principal who has not the right to choose the 
agent from whose act the injury flows. Kelly v. New York, 
11 N. Y., 436. 

See Master. 

3. Liability of commissioners to action for penalty. As the 
statute does not impose an absolute liability on the commis- 
sioners to keep the highways* and bridges in repair, they are 
not liable to the penalty provided for failure in this respect, 
unless they are guilty of negligence^ and the mere existence 
in a highway of an obstruction or other defect is not enough 
to establish such negligence. They must in some way be con- 
nected with the defect; See Shearman & Redfield on Negli- 
gence, § 369; as, for example, by having directly caused it; 
Chicago V. Langlass, 66 111., 361; or having assented to its 
creation by another; Hutson v. New York, 47 N. Y , 639; 
or having, with a knowledge of its existence, permitted it to 
remain; Bloomington v. Bay, 42 111., 603; or having been in 
default in respect to getting seasonable knowledge of it. 
Ozier v. Hinesburgh, 44 Vt., 222; Peru v. French, 55 III., 322- 
5 
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Tliey are only bound to exercise ordinary care and vigilance 
in tlie keeping of the highways. Landolt v. Norwica, 37 Conn. 
615. 

See Negligence. 

The commissioners are not bound to repair or build high- 
ways or bridges when not in funds to defray the expense, 
Browning v. Springfield. 17 111., 143, and have no labor un- 
der their control. Lequat v. People, 11 111., 330. And in sucli 
a case mandamus will not lie to compel them to make repairs 
Barker v. Loo mis, 6 Kill, 463. Sec Thompson v. Beaver, 63 
111., 355; School Directors v. Trustees, 66 111., 247. Where 
there are several bridges out of repair, and the commissioners 
liave only money enough for the repair of a part, they have a 
discretion as to which of the bridges they will repair, and an 
action will not lie against them for not repairing any partic- 
ular one. Garlinghouse v. Jacobs, 29 N. Y., 303; Eyman v. 
People, 1 Gilm., 4. But if the commissioners, in refusing to 
build a bridge, are abusing their discretion, they are subject 
to mandamus. State v. Esspx, 3 Zab., 214. Where a bridge 
is so ranch out of repair as to be unsafe, and the commission- 
ers do not have sufficient funds to repair it, it is their duty to 
close it up so as to prevent the public using it. Humphreys 
V. Armstrong County, 56 Pa. St., 204. 

See Mandamus ; Necessity ; Sec. 1 5 ; Sec. TO ; Sec. 71 ; Sec. 74. 

If, after suit begun for non-repair of a road and before 
trial a new road is laid out and the old road discontinued, it 
seems that this does not defeat the prosecution for non-repair. 
State V. Fletcher, 13 Vt., 124. 

See Sec. 19; n. 

4. Anticipating Revenue. Outside of the statute the com- 
missioners of highways have no audiority, and are under no 
obligation to the public. Austin v. Carter, 1 Mass., 231. 
When a highway is out of repair they can take such measures 
only for repairing it as are pointed out by the statute. Loker 
V. Brookline, 13 Pick., 343. 

The statute confers no authority upon the commissioners 
to expend money on the roads and bridges which is not in the 
teasury to be expended, and which has not been actually 
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levied. Nordoes it confer any anthoritjupon them to anticipate 
revenue and expend it, Tinless the same bo actually levied. It 
is the policy of the law that the accruing revenues of the year 
shall be appropriated to the wants of the year, and that no 
expenses should be incurred in the absence of money already 
levied to meet them. Brauns v. Peoria, Sup. Ct. 111., 1876, 
9 C. L. N., 44. But where a tax has been levied for repairs 
and improvements, the tax need not be actually collected be- 
fore the work is begun. Work may even be done in anticipa- 
tion of a levy the subsequent year, where, from a flood or other 
inevitable cause, immediate repairs are necessary. Commis- 
sioners V. Newell, 80 111., 687. 
^ See Borrowing money; Tax. • 

5. Jurisdiction confined to public roads. The duty imposed by 
the statute to keep the roads and bridges in repair extends 
only to roads and bridges laid out or built by the public, or 
accepted by the public. Dygert v. Schenck, 23 Wend., 446. 
In a suit against the commissioners of highways for not keep- 
ing a road in order, the burden of proof is. on the town to 
show that the road is a public highway. State v. Moore, 23 
Ark., 550. 

The commissioners of highways have no authority to order 
the construction of a bridge at a place where no highway ex- 
ists. Paople V. Supervisors, 47 111., 256. But their erectioa 
of a bridge is not rendered illegal by the fact that when de- 
termined on there was no highway leading to its Bite. People 
V. Meach, 14 Abb. Pr. N. S., 429. 

6. Tlie essential conditions of a well-maintained highway are 
convenience and safety, both at common law and by statute. 
Whether oi not any given highway fulfills these conditions is 
a mixed question of law and fact, and in determining this 
question the location of the road, the geographical features 
of che country, the difficulty of keeping it in a better condi- 
tion without an unreasonable expense, tlie season of the year, 
and the kind and amount of travel having occasion to pass 
over it, are all to be considered. Fitz v. Boston, 4 Cush., 365. 
Thus a new road in a township thinly settled could hardly be 
expected to bo kept in as perfect a condition as an old high- 
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way in a well-settled township. Per Robinson, C. J., in 
Coolbeck v. Brantford, 21 U. C. Q. B., 276. 

The defects in highways for which the officers in charge of 
them may he held liable to an action are all included in a few 
classes. These are want of railings; obstructions to the 
traveled path by stones or rocks, wood oi timber, posts, snow 
or ice; holes or excavations in the path; and defective bridges 
and causeways. Keith v. Easton, 2 Allen, 552; see Chicago 
V. Hoy, 75 lU., 630. 

7. Width to be kept in repair. The commissioners are not 
bound to keep the whole space within the limits of a high- 
way free from obstructions and fit for the use of the public. 
It is sufficient in ordinary cases to provide a pathway for car- 
riages of suitable width. Howard v. North Bridgewater, 16 
Pick., 190. It ought to be wide enough to allow of the shy- 
ings and frights of horses with safety, for shying is one of 
the natural habits of the animal. Houfe v. Fulton, 29 Wis., 
296. But travelers have a right to travel over the whole 
width of a road as laid out, without being subject to other or 
greater dangers than may be presented by natural obstacles 
or those occasioned by making and repairing the traveled 
road. Johnson v. Whitefield, 18 Me., 286. Where an ob- 
struction outside ot the traveled part of the road rendeis the 
road unsafe, the commissioners should make proper safeguards 
or railings. Willey v. Portsmouth, 35 N. H., 303. Thus 
where a road passes over a bank or bridge, or along the 
verge of a precipice, it is their duty to guard the edge of the 
road by walls or railings. Bliss v. Deerfield, 13 Pick., 102; 
Joliet V. Verley, 35 III, 58. And where a road is so con- 
structed or altered as to present, at one point, two paths, both 
of which exhibit the appearance of having been used by 
travelers, and one of them leads to a dangerous precipice, 
while the other is quite safe, it is the duty of those having 
charge of the road to indicate, in a manner not to be mis- 
taken by day or night, that the unsafe path is to be avoided; 
and if it cannot be otherwise done, to put up such obstruc- 
tions as will turn the traveler from the wrong track. Ireland 
V. Oswego, etc., P. R. Co., 13 N. Y., 631. But the commis- 
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sioners are not bound to fence, or erect barriers, to prevent 
travelers from getting outside of the wav when there is no 
unsafe place immediately contiguous. Sparhawk v. Salem, 1 
Allen, 30. 

8. Watercourses. Where a highway is located over water- 
courses, either natural or artificial, the highway officers cannot 
shut up these courses, but must make the road over them by 
the aid of bridges. Perley v. Chandler, 6 Mass., 454. So 
where a road passes along side of a stream they rmifSt so work 
the road as not to obstruct the natural flow of the water. 
People V. Kingman, 24 N. Y., 568. They are not authorized 
to make a dam or embankment on the side of the road so as 
to throwback upon adjoining premises the surface water that 
naturally flows therefrom. Gormley v. Sanford, 52 111., 158. 
They have no authority to change a natural watercourse^ or 
the natural course of surface water drainage, so as to throw 
the water upon the lands of an owner where it had not been 
previously accustomed to flow; Dixon v. Baker, 65 111., 518; 
or to increase considerably in violence and quantity either 
the water in a natural watercourse; or from surface drainage 
flowing upon such land, to the injury of the owner thereof; 
Aurora v. Gillett, 56 111., 132; Toledo, etc., K. W. Co. v. 
Morrison, 71 111., 616; or to collect into one channel waters 
usually flowing oflf into an adjoining field by several channels, 
and thus increase the wash of the lower field. Gillham v. 
Madison Co. E. R. Co., 49 111., 486. Nor are they permitted 
to create in the neighborhood of a habitation a stagnant pond 
that brings disease upon the household. Aurora v. Heed, 57 
III., 29. 

See Watercourse. 

9. The grade of a highway is wider the absolute control of 
the highway officers^ and they can elevate or lower it at pleas- 
nre, if they do it with discretion, and not wantonly, and the 
owners of adjacent lands cannot call them to account for er- 
rors of judgment in these respects, or demand damages be- 
cause they incur inconvenience or expense in adjusting the 
level of their own premises to that of the highway, for the 
purpose of ingress or egress. Callender v. Marsh, 1 Pick., 
418; Kevins v. Peoria, 41 111., 502. 
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An owner of land adjacent to a highway is entitled to have 
his soil, in its natural state, sustained, when necessary, by the 
lateral support of the soil of the highway; but he has no right 
to burden such support by any additional weight, as by erect- 
ing a building on his land. Where an injury is sustained to 
a building in consequence of the withdrawal of the lateral 
support of the neighboring soil by lowering the grade of a 
highway, when the work has been done with reasonable skill 
and care to avoid unnecessary injury, there can be no recov- 
ery. Quincy v. Jones, 76 111., 234. 

Where officers are acting within well-recognized powers or 
exercising a discretionaiy power, a court of equity has no ju- 
risdiction to interfere, unless the power or discretion is being 
manifestly abused to the oppression of the citizen. Brush v. 
Carbondale, 78 111., 74. 

10. Entry on adjacent land. As a general rule, the public 
has a right to all the earth and materials within the limits of 
a highway, that are necessary for the improvement of the road. 
Dillon on Municipal Corporations, § 544. But a commissioner 
of highways has no right to go beyond the limits of a high- 
way and dig down the earth to repair the road. Ward v. Fol- 
ly, 2 South., 485. Neither his office, rior the existence of the 
highway, gives him any authority outside the limits of the 
highway. Elder v. Bemis, 2 Met., 599. 

See Sec. 27, Materials. 

11. Bridge over navigable stream. The general power given 
by the statute to build bridges, includes power to construct 
bridges necessary for crossing streams, even though they are 
navigable. In such cases the bridges should be built so as not to 
obstruct navigation; Harlem v. Emmert, 41 111., 319; as by 
employing a draw. Brown v. Preston, 38 Conn., 219. But 
the riglit of a town to huild a bridge is co-extensive with the 
right to navigate it, and a bridge constructed on the most ap- 
proved plan, and at the proper place, and with sufficient chan- 
nel between the piers, over any of the navigable waters of the 
State, cannot be held to be a material obstruction to the 
navigation of it, if it appear that, at ordinary times, 
with ordinary wind and water, the draw can be safely 
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passed, and that no better structure could be erected 
for the purpose desi<yned, witli the amount of outlay de- 
manded for such undertaking. There is no restriction 
in tlie ordinance of 17S7, if it still be in force, on tho 
power of a state to use most approved artificial means for cros- 
sing navigable waters within the State; it only prohibits-their 
obstruction, and the imposition of any tax or duty on their 
navigation. Chicago v. McGinn., 51 111., 266. 

12. Bridge over canal. " Wlioever shall construct, or attempt 
to construct, any bridge across the'' Illinois and Michigan 
"(MTwa^ without having submitted the plan thereof to the 
canal commissioners, and obtained their consent thereto, shall, 
for each offense, be fined not exceeding $100, and the com- 
missioners may remove the sauie, or any part thereof con- 
structed, at the expense of the persons or authorities causing 
the same to be constructed." K S. 1874, p. 192, § 24. 

"When any such canal," constructed under the provisions 

of Ch. 20 K S. 1874, "shall intersect any highway , 

such" canal ^^campany sluill restore %\\q\\. ,. .highway 

to its former condition, as near as may be, and so that its use- 
fulness will not be impaired, ajvd shall construct^ maintain 
and operate all such bridges across its canal as shall be neces- 
sary for the public use. The location and manner of con- 
structing and maintaining such bridges maybe determined 
by the corporate authorities of the ... town .... in or through 
which the canal is constructed." K. S. 1874, p. 194, § 5. 

The fact that the State built a number of bridges over the 
Illinois and Michio^an canal, at the crossing of certain high- 
ways, for the use of the public, does not render it obligatory 
upon her or the canal trustees to build bridges at the crossing 
of the canal of each highway. People v. Canal Trustees, 14 
111., 403. 

There is no common law obligation on a canal company to 
bridge a highway laid out subsequent to the making of the 
canal. Oswego v. Oswego Canal Co., 6 N". Y., 263. 

See Canal. 

13. Highway intersecting railroad. " . . . . Every railroad corpo- 
ration shall, within six months after any part of its liue is opeu 
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for nse , construct, where tlie same has not already been 

done, and tliereafter maintain at all road crossings now exist- 
ing, or hereafter establislied, cattle guards suitable and suffi- 
cient to prevent cattle, horses, sheep, hogs and other stock from 
getting on such railroad; and when such .... cattle guards 
are not made as aforesaid, or when such. . . .cattle guards are 
not kept in good repair, such railroad corporations shall be 
liable for all damages which may be done by the agents, en- 
gines or cars of such corporation to such cattle, horses, sheep, 
hogs or other stock thereon; but when such .... guards have 
been duly made and kept in good repair, such railroad corpo- 
ration shall not be liable for any such damages, unless negli- 
gently or willfully done." L. 1877, p. 164, §1. 

" § 42 Every railroad corporation shall cause boards, 

well supported by posts or otherwise, to be placed and con- 
stantly maintained upon each public road or street, where the 
same is crossed by its railroad on the same level. Said boards 
shall be elevated so as not to obstruct the travel, and to be 
easily seen by travelers. On each side of said boards shall 
be painted in capital letters, of at least the size of nine inches 
each, the words, " Railroad Crossing," or " Look out for the 
Cars." This section shall not apply to streets in cities or incor- 
porated towns or villages, unless such railroad corporation 
shall be required to put up such boards by the corporate 
authorities of such cities, towns or villages. Provided, that 
when warning hoards have already been erected, under exist- 
ing laws, the maintenance of the sanie shall be a sufficient 
compliance with the requirements of this section." 

" § 43. . . . Every railroad corporation shall cause a bell of 
at least thirty pounds weight, and a steam whistle placed and 
kept on each locomotive engine, and shall cause the same to 
he rung or whistled by the engineer or fireman, at the dis- 
tance of at least eighty rods from the place where the railroad 
crosses or intersects any public highway, and shall be kept 
ringing or whistling until such highway is reached." 

"§46.... Hereafter, at all of the railroad crossings of 
highways and streets in this state, the several railroad corpo- 
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rations in this stsite shall construci and maintain said cross- 
ingSy and the approaches thereto, within their respective 
rights of way, so that at all times they shall be safe as to per- 
sons and property." 

"§47. . . . Whenever any railroad corporation shall neglect 
to construct and maintain any of its crossing and approaches, 
as provided in ... . this act, it shall be the duty of the proper 
public authorities, having the charge of such highways or 
streets, to notify, in writing, the nearest agent of said railroad 
corporation of the condition of said crossings or approaches, 
and direct the same to be constructed, altered or repaired in 
such manner as they shall deem necessary for the safety of 
persons and property." 

"§48. . . . If any railroad corporation of this state shall, 
after having been notified, as provided in ... this act, neglect 
or refuse to construct, alter or repair such crossing or ap- 
proaches within thirty days after such notice, then said pub- 
lic authorities shall forthwith cause such construction, altera- 
tion or repairs to be made." 

"§49 Said railroad corporation shall be holden for 

all necessary expenses incurred in making such construction, 
alteration and repairs, and in addition thereto shall be liable 
to a fine of $100 for such neglect to comply with the require- 
ments of this act, which fine shall be enforced by the s^id 
public authorities, in the name of the People of the State of 
Illinois, before any court of competent jurisdiction in the 
county. Such fine, when collected, to be paid into the 
treasury of the authorities enforcing the fine." 

" § 75 ... . If any railroad corporation, or any of its agents, 
servants or employees, shall violate any of the provisions of 
this act, such corporation, agent, servant or employee shall, 
severally, unless otherwise herein provided, be liable to a fine 
of not less than $10, nor more than $200, to be recovered in 
an action of debt, in the name of the People of the State of 
Illinois, for the use of any person aggrieved, before any court 
of competent jurisdiction." R. S., 1874, p. 807-813. 

It is not within the power of the legislature to require ex- 



Digitized by VjOOQ IC 



74 BOAD AND BRIDGE LAW. [SEC. 10, SUB. 2, 3. 

i&tinpr railroad companies to onstrnct snitable an3 proper 
crossings fur streets and Iiigliwaj-s wliich are laid or extended 
across their tracks after their railroads have been graded and 
built, there being nothing in the charters of the companies 
imposing such duty, or any such duty imposed by any general 
law in force at the time the companies were created. Illinois, 
etc., R. II. Co. V. Bloom ington, 76 111., 447. 
See llailroad. 



[Sec. 10, scb. 2.] Second, To layout and establish roads, 
c^JwiniMion*^ to to regulate the roads already laid out, and to 
i^giAt.eic ro«d»: alter or vacate such roads as they or a majority 
of them shall deem proper as hereinafter provided. 

[Sec. 10, SCB. 3.] Third, To cause such roads used as high- 
ivsmmiMion-r«to ways as havc been laid out or dedicated to pub- 
pm^jrtian ruad». ]j^ ^g^ but not Sufficiently dcscri bed, and such 
as liave been used for twenty years, but not recorded, to be as- 
certained, described and entered of record in tiieTown Clerk's 
ottii^e. 



L By the word " snch roads used as highways" is meant those 
roads whose character as highways has been established by the 
consent of the owners of the soil, and of the proper author- 
ities, but of which no accurate survey and record have been 
made. People v. Commissioners, 52 111., 498. 

See Sec. 72. 

2* Effect of Snrvey. In ascertaining and describing a road 
wliich has not been laid out, but has become a road merely by 
piibh'c use for twenty years, the powers of the commissioners 
of highways is limited to ascertaining the boundaries of the 
road, according to the actnal use for the twenty years. Tal- 
mage v. Iluntting, 29 N. Y., 447. They cannot increase 
the width of the road or change its location. People v. 
Judges, 24 Wend., 491. 

The mere survey and platting of a road by a surveyor, 
under the direction of the commissioners, does not have the 
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effect to establish it as a public hifirliway. Town of Vinegar 
Ilill V. Busson, 42 111., 46. T\\q proceeding is designed only 
to ascertain the courses and distances of a road claimed to be 
already estahliahed^ and leaves the proof of its existence pre- 
cisely as it was before. Such proceeding has, however, the 
effect to estop the public from claiming that the roac} runs up- 
on a different line from the survey. Gentleman v. Soule, 32 
111., 279. 

Where a highway is for uncertainty of its conrse re-sur- 
veyed, and private lands not before constituting apart there- 
of are included, if the commissioners interfere with such lands 
they will be liable in trespass and will not be protected by 
the record. Beckwith v. Beckwith, 22 Ohio St., 180. 

3. Appeal. The commissioners of highways act in a minis- 
terial capacity in ascertaining, describing and recording a 
road. If they err, the remedy is not by appeal. People v. 
Judges, 24 Wend., 491. 

4. Evidence. Under the act of 1861 (L. 1861, p. 130), which 
authorized the supervisors to empower the county surveyors, 
«uder direction of the highway commissioners, to re-survey 
the public highways, and further provided that the plat and 
minutes of each survey should be filed in the town clerk's 
otfice, and that such plat and minutes, or certified copies 
thereof, should be prima facie evidence that the road therein 
described had been lawfully constituted a highway, it was 
held that a certified copy of the notes of a survey of a high- 
way made by a county surveyor, but not under competent 
authority^ and filed with the town clerk, is not evidence to es- 
tablish the location of the road; nor are the original notes of 
a survey made by such person after he had ceased to be coun- 
ty surveyor, admissible. Gray v. Waterman, 40 III, 622. 

5. The duty of the towtt clerk to record surveys made by the 
commissioners of highways may be enforced hy mandamus. 
An allegation that the commissioners had not duly qualified 
does not constitute a sufficient return to the writ, since the 
validity of their title cannot be attacked collaterally upon 
proceedings in mandamus, and it is not competent for a mere 
ministerial officer, such as the clerk, to adjudge the acts of 
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tilt* ©jinmissioners null and void People v. Collins, 7 Johns., 
549, 

St-e Mandamus; Filing. 

6. It<cording^ plat in recorder's office. " § 9. Whenever any 
higliway, road .... is laid out, located, opened, widened, or 
extended, or the location thereof altered, it shall be the duty 
of the commissioners, authorities, officers, .... laying out, 
locsaing, opening, widening, extending or altering the same, 
to cjuite a plat thereof, showing the width, courses and extent 
thereof, and making such reference to known and established 
Cijrrjura or monuments that the location thereof may be as- 
certiiined, to be made, and recorded in thfe office of the re- 
corder of the county in which the premises taken or used for 
the &ame, or any part thereof, are situated, within six months 
after Buch highway, road, .... is laid- out, located, opened, 
widened or extended, or the location thereof altered; and 
when any highway, road, .... is vacated, the order .... va- 
cating the same shall be in like manner recorded. This act 
eliall not be construed to alter or affect any law specifically 
providing for the recording of any such plat, or to require the 
eanie to be recorded sooner than is so specifically provided; 
exccjtt that any requirements to record such plat in any other 
place than is provided herein shall not excuse the parties from 
com [slying with this act. Whoever shall refuse or neglect to 
euth|i1y with this section shall forfeit $25, and the like sum 
for every month he shall continue in such refusal or neglect 
after '^^^nviction therefor, to be recovered before any justice or 
the |ieace of the county, in the name of the county, one-half 
to the use of the county and the other half to the use of the 
peieon complaining." 

'' § 10 Whenever it shall come to the knowledge oi 

the recorder of deeds of any county that any of the provis- 
ioiiB of this act have been violated, it shall be his duty to notify 
the state's attorney of the fact, and the state's attorney shall 
immediately institute suit, and prosecute the same to final 
J uti<^mcnt against the person oflfending." R. S. 1874:, p. 772, 
773. 

See Description ; Survey; Plat. 
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« 



Form of order for survey of old road. 

STATE OP ILLINOIS, ] 

codntt op , 

Town of . 

To A B , surveyor: Vou are hereby directed to survey acd 

plat the following road as now actually used: [describe the line </ th$ 
road\, 

" ' D , 1 Commissioners of 

P , j- Highways 

-H ,J of said town. 



Form of snrveyop's report. 



••ss. 



STATE OP ILLINOIS,) 

COUKTY OF . J 

To the commissioners of highways of the town of , in said coudIj: 

I, A B , surveyor, having been directed by you to make a sur- 
vey and plat of the following road : [describe the road as in the order t& 
the surveyor] would report that the following is a correct survey theriv 
of, as made by me under your directions : [describe the line of the rmd 

accurately]' I further find said road as used, to be feet in widtti 

along its whole length. A plat of said road, according to said survcyi 
is hereunto annexed. 

Dated this day of , 18—. 

A B , Surveyor* 



Township No. , in Range No. , 




Form of order ascertaining old road. 



STATE OP ILLINOIS, ) 

County of , J- ss. 

Town of . ) 

Whereas, a road hereinafter described had once been laid out (or dedi- 
cated) and not sufficiently described (or has been used for twenty years but 
not recorded); and whereas, by order of the commissioners of highways 
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c*f said town, a new survey thereof was lately made by A B , sur- 

tejor, as follows: {liere insert $urvey), as thown by the report of said sur- 

ircynr, accompanied with plat, datetl the day of , 18—, and hereunto 

lumcxed. Now, therefore, it is hereby ordered that the old road on the line 

aln>vc described as tlie center thereof, of the width of feet, is by ua 

Lerc'by ascertained, and will be entered of record according to law. 

Dated this day of , 18—. 

C D , 1 Commiss!oner8 of 

E P , y Higliways 

G H , j of said town. 

INDORSEMENT OF TOWN CLERK, 

Order ascertaining road from to . 

Filed this day of , 18—, in the office of the town clerk of the 

within named town of » 

M P , Town Clerk. 

Recorded in {Book E) on page . 



[Sec. 10, STTB. 4.] FourtK To cause the highways and 
CD«imi«.ionerBto«eei.nd bridgcs which are OF may be erected over 
murki^ire not disturbed. gtreains Intei-secting highways, to l)e kept 
in repair, and to see that persons working or repairing tne 
liii^^hways leave undisturbed all stones or other monuments 
iri:trking sectional and other comers which may be in the 
public roads, repaired or worked by them. 



1 . Highways and bridges over streams intersecting highways. 
Sec Sec 10, sub. 1. 

2. Disturbing monuments. "Whoever willfully and malic- 
iously injures or removes any monuments erected, or tree 
iiiurked as a boundary of any land, or as a state, county, city, 
town or village boundary, destroys, defaces or alters the marks 
tlnTGon made for the purpose of designating such boundary, 
..,. shall be confined in the county jail not exceeding one 
jean and fined not exceeding $100." R. S. 1874, p. 381, 
§2n0. 

See Willful; Penalty. 
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[Sec. 10, SUB. 5.] F^ifth^ To take possession of and keep 
commiMioner* to ^11 scrapcrs, plows and other tools belonging to 
teke care of tools, their towns whercver the same may be found, 
and not allow the same to go to waste, and not lend the same 
except to persons employSi by them to work the roads, by 
contract or otherwise. 



[Sbo. 10, SUB. 6.] Sixths To purchase for use upon high- 
ooxnmiMionento ways snch ncccssary tools, implements and 
porchaM tools. machinery as they may think proper. ' 



[Seo. 10, SUB. 7.] Seventh, To canse to be erected and 
kept in repair at the forks or crossin'g place of the most im- 
commtssioiicrato portant public roads, a post and guide-board, 
^d2i»iw***^^iSl with plam inscription thereon, in letters and 
wec<u-digwcii«. figures giving directions and distances to the 
most noted places to which such road may lead ; to prevent 
thistles, burdock, cockle-burrs, mustard, yellow dock, Indian 
mallow and gympson weed from seeding, and to extirpate the 
same so far as practicable; and to prevent all rank growth of 
vegetation in ttie public highway, so far as the same may ob- 
struct public travel; and tlie said Highway Commissioners 
may at their discretion, sink and construct wells, with a suit- 
able pump or other suitable fixture and a water-trough at- 
tached thereto and keep the same in repair for public use, for 
watering teams, at the intersection of the most important 
roads in their towns; and they may also adopt any other suit- 
able and convenient mode of supplying water in troughs con- 
veniently situated on the public Highways for public use, at 
other points than at such intersections, and the cost of such 
improvements shall be paid out of the road and bridge fund 
of such town. 



1. Neglect to erect guide-posts. In a case arising under the 
road law of 1845, which required guide-boards to be erected 
at the crossings of public roads, and provided that any super- 
visor who "fails to perform any duty herein required shall be 
liable to indictment" (R. S. 1845, p. 489, §40) it was held 
that in a prosecution against a supervisor for not putting up 
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guide-boards the indictment should allege at what a'ossings 
of public roads the neglect occurr^. Lequat v. People, 11 
111., 330. In New Hampshire, under a statute providing 
that "if any town shall neglect to erect or keep in repair a 
guide-post, or guide-board, at each intersection of the high- 
ways therein, they shall forfeit for each month's neglect the 
sum of one dollar," it was held that, though more intersec- 
tions than one exist in the highways of the town without 
guide-posts, yet only one penalty \q incurred ybr the entire 
neglect during the month, and not one penalty for each neg- 
lected intersection. Clark v. Lisbon, 19 N. H., 286. 

See Indictment; Description; Sec. 16, n. 

2. Canada Thistles. " § 2. The commissioner of Canada this- 
tles shall diligently inquire concerning the introduction and 
existence of Canada thistles in his township or precinct, and 
if any are found growing therein, he shall take charge of all 
such growing in the highway and on uninclosed lands, and 
take care that they do not go to seed, or otherwise spread; 
and he shall carefully seek and learn, so far as practicable, the 
beet methods for their destruction, and he shall persistently 
apply, In proper time, such remedy or treatment as he shall 
deem best calculated to prevent their spread and to eradicate 
the same." 

'* § 8. The boards of supervisors .... may make appropria- 
tions from the county treasury to aid in destroying the Canada 
thistle in any one or more towns or precincts of the county; 
and in case they deem it expedient, they may assume control 
over any one tract or of all the Canada thistles in the county, 
and make such provision as they may deem necessary, and im- 
pose penalties, not exceeding $100 for each offense, for a vio- 
lation of any provisions, by-laws or regulations made by them 
on this subject, to be sued for by the commissioner, in the 
name and for the use of the proper county, before any justice 
Lrf the peace having jurisdiction. "Whenever the board of su- 
pervisors .... shall decide to assume control, and so long as 
they exercise it, their jurisdiction shall be superior to that of 
the commissioner." R. S. 1874, p. 186, 187. 

SSee Canada Thistle. 
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3. Corrupting Springs— I inuring Pipes. "Whoever willfully 
and raalicionsly defiles, corrupts or makes impure any spring, 
or other source of water, or reservoir, or destroys or injures 
any pipe, conductor of water, or other property pertaining to 
an aqueduct, or aids and abets in any such trespass, shall be 
fined not exceeding $1,000, or confined in the county jail not 
exceeding one year." R S. 1874, p. 382, § 202. 

See Willful; Penalty. 



[Seo. 10, siTB. 8.] Eighth^ To make out and deliver to their 
oomminionert to treasurer on or before the first day of May of 
make oat poll uxitoc ^^^jj y^^r, a list of ablc-bodicd men in their 
town, between the ages of twenty-one and fifty years, and as- 
sess against each person upon such list the sum of two dol- 
lars as a poll tax for highway purposes, to be paid to such 
Treasurer Dy the first Monday in July of each year: Provid- 
ed^ That paupers, idiots, lunatics and such others as are ex- 
empt by law, shall not be compelled to pay a poll tax for 
hignway purposes. 



1. Time of delivering lists. In England it was held that an 
overseer who neglects or refuses to make out, sign and deliv- 
er the " Burgess List" to the town clerk, on or before the first 
day of September, in every year, as required by the Municipal 
Corporation Act, is liable to the penalty imposed by the statute, 
although he has delivered ^ch list on or before the fifth day 
of September — the provision as to the time being imperative. 
Hunt V. Hibbs, 5 H. & K, 123. 

See Time; Directory; Sec. 10, sub. 9; Sec. 10, sub. 11. 

2. In wliat town person to lie listed. In New York, under a 
a statute providing that the assessors, between the first days 
of May and July, in each year, should ascertain the names of 
the taxable inhabitants in their towns, it was held that the tax- 
payer should be considered an inhabitant of that town of 
which he was an inhabitant at the expiration of the time lim- 
ited for making the inquiry. Mygatt v. Washburn, 15 N. Y., 

6 
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31f>; People v. Chenan^, 11 N. Y., 572. See Spragins v. 
Iluughton, 2 Scam., 397; Board of Supervisors v. Davenport, 
40 III., 20G; Way v. Way, 64 111., 412; Smith v. People, 44 
/li., 25; Dalev. Irwin, 78 111., 170. 

In hut one town^ during the year, can a person be held to 
pay for his poll, or for the same estate, any state or town tax. 
llichardson v. Dagget, 4 Mass., 539. 

A. person liable w he taxed \n one town for his poll and per- 
gonal estate, cannot legally be assessed for the same in another 
town; and if so assessed, even with his own consent, he can- 
not be com polled to pay the tax. Preston v. Boston, 12 Pick., 7. 

3. Constitutionality of poll tax. In a case which arose under 
tlie constitution of 1818, the court said: " By the 20th sec- 
tioa of the 8th article of the constitution of this state it is de- 
clared, * that the mode of levying a tax shall be by valuation, 
%o that every person shall pay a tax in proportion to the value 
of the property he or she has in his or her possession.' A 
poll-tax would seem, from this feature in the constitution, to be 
iriliibited." Nance v. Howard, Breese, 183. In a subsequent 
case which arose under the same section of the constitution, 
tlie court said: "The plaintiff in error denies the power of 
the legislature to impose any tax, unless property is the basis, 

and the mode of levying it is by valuation We 

are af opinion the framers of the constitution intended to di- 
I'ect a uniform mode of taxation on property, but to leave the 
legislature the power to impose such other taxes as would be 
consonant to public justice, and as the circumstances of the 
country might require. They probably intended to prevent 
tlie imposition of an arbitrary tax on property, according to 
kind or quantity, and without reference to value. The in- 
i (jiiality of that mode of taxation was the object to be avoided. 
We cannot believe that they intended that all the public bnr- 
tlens should be borne by those having property in possession, 
wholly exempting the rest of the community." Sawyer v. 
Alton, 3 Scam., 127. Compare Constitution 1870, Art. 9, § 1. 
I^e Fox V. Rockford, 88 111., 451; McDonald v. Madisoo 
County, 43 111., 23. 
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Form of assessment of poll tax. List of those liable. 
STATE OP 11X1X018,1 

ConHTT OF , V8S. 

Tows OF . J 

We, the commissioners of highways of said town, do hereby assess against 
each able-bodied man in said town between the ages of twenty^ne and fifty 
years, for the ensuing year, the snm of two dollars, as a poll-tax foe highway 
pnrposes, to be paid to A B , the treasurer of said commission- 
ers of highways, by the first Monday in July next We do totber list the 
said persons so assessed, as follows: 

Names. Kames. 

J D 0— D . 

Dated this day Df ,18—. 

E P ,lJCbmmis8ioners 

G H ,f of 

J K ,J Highways. 

INDORSEMENT OF TBEASUBEB OF COMMISeiONBBS OF HIGHWAYS. 

Assessment of poll tax for year 1&— . 

Piled this day of ^ 18—, in the office of the within named 

treasurer. A B . Treasurer. 



[Sec. 10, STJB. 9.] N^inth^ "Within thirty days after such list 
commianonen togive ^8 delivered to cach Treasurer to cause written 
DotiGe to pay poll-tax. q^ printed noticc to be given to each person 
BO assessed, notifying him of the time when and the place 
where such tax must be paid or its equivalent in labor per- 
formed. 



1 When statute directory. Where a statute specifies the 
time within which a public officer is to perform an official act 
regarding the rights and duties of others, it will be consid- 
ered as directory merely, unless the nature of the act to be 
performed, or the language used by the legislature, shows that 
the designation of the time was intended as a limitation of 
the power of the officer. Whalin v. Macomb, 76 III., 52. 

See Time; Directory; Sec. 10, sab. 11. 

2. Compntatloii of time. " The time within which any act 
provided by law is to be done shall be computed by excluding 
the first day and including the last unless the last day ia 
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Sunday, and then it also shall be excluded." R S. 1874, p. 
1012, § 1, sub. 11. 

3. Necessity of notice. The statute is peremptory in the re- 
quirement of a notice to each tax-payer when and where his 
poll-tax must be paid, or its equivalent in labor performed. 
But a tdX'payer may waive the notice either expressly or by 
acts from which the waiving may be inferred, as by claiming 
to be exempt, and saying he will pay the tax neither in labor 
nor in money. McDonald v. Madison County, 43 111., 22. 

See Notice; Waiver; Exemption; Sec. 10, sub 11; Sec 14; 
Sec. 55. 

Form of notice of assessment of poU tax, 

STATE OP ILLINOIS,! 

County of y j-as. 

Town of . J 

To A B : Take notice that we, the commissioners of high- 
ways of said town, have assessed against you, for the ensuing year, the sum 
of two dollars, as a poll tax for highway purposes, and that by the firtt 
Monday in JvlynejXydX [stats tJie placs of payment] such tax must be paid 

to C D , our treasurer, or its equivalent in labor performed by that 

day. 

Dated this day of ^ 18—. 

E P J ) Commissioners 

G H A of 

I K , J mghways. 

AFFIDAVIT OP 8EBVI0B OF NOTICE. 

STATE OP ILLINOIS, ) 

County of . ) 

I, C D 1 on oath say that on the day of , 18—, I de- 
livered a true copy of the within [or annexedj notice to A B ^ 

named in said notice. 

W 8 . 

Subscribed and sworn to before ) 

me this day of ^,18—. J 

R L ,J. P. 

IND0B6E1CBNT OF TBBASUBER OF OOMHISSIONEfiS OF HIGHWAYS. 

Notice of assessment of poll tax for year , 

Piled this day of ^ 18—, in the office of the within named 

treasurer. 

A B ^ Treasurer. 
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Form of notice to several persons of assessment of poll tax. 



STATE OP ILLINOIS, ) 

County of , [ ss. 

Town of , ) 

To A B , C D , E F : Take notice that we, 

the commissioners of highways of said town, have assessed against each of 
yon, for the ensuing year, the sum of two dollars, as a poll tax for Iiigli- 
way purposes, and that by the first Monday in July next, at [state the place 

of payment]^ such tax must he paid to G H , our treasurer, or its 

equivalent in lalK)r performed by that day. 

Dated thU day of , la— . 

\ Commissioners 

of 

Highways. 

AFFIDAVIT OF SEBYIOE. 

STATE OF ILLINOIS, ) 

County of . j 

I, W X f on oath say that I delivered a true copy of the within 

[mr annexed] notice to the following named persons on the date set oppo- 
site the name of each: 

To A B , On [date]. 

To C D , ' On [date]. 

To E F , On [date]. 

K M . 

Subscribed and sworn to before me 

this day of , IS—. 

X Y , J. P. 

[iNDOBSsMBNT OF TBEA8UBBB. See form OB page 84.] 



[Sec. 10, SUB. 10.] Tenths The Commissioners of Highways 
commi-ioDen toao- of each towB shall render to the board of Town 
eoonttotowiiMidtton. Auditors at their annual meeting for auditing 
the accounts of town officers an account in writing stating: 
First, The amount of real estate and personal property tax re- 
ceived by them ; Second, The sums received by them on ac- 
count of poll tax; Third, All suras received by them lor fines 
and commutations and from all other sources; Fourth, The 
amount expended by them for all purposes, specifying by 
items the date, purpose and amount of each expenditure, and 
to whom paid, with the vouchers for the same; Fitth, The 
names of tne persons asssessed for poll tax; Sixth, The names 
of all persons who have paid or worked out poll tax; Seventh, 
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The names of persons who have been fined and the sums 
which they have been fined, and what fines remain unpaid. 



1. Meeting of anditors. '^ Said board of" town '^auditors 
shall uieet at the town clerk's office for the purpose of examin- 
iug and auditing the town accounts, semi-annually, on the 
Tuesday next preceding the annual meeting of the county 
board, and on the Tuesday next preceding the annual town 
meeting." K. S. 1874, p. 1081, § 120. 

2, Auditing aooounts. '' The board of auditors shall, at 
the same time and place as stated in section" 120 above, " ex- 
amine the accounts of the supervisor .... and the commis- 
flioners of highways of such town, for all moneys receive4 and 
disbufged by them, and shall also examine and audit all 
charges and claims against their town, and the compensation 
of all town officers, except the compensation of supervisors 
for county services." E. S. 1874, p. 1081, § 121. 

3, Accounts verified. "The board of auditors may require 
any account presented to be verified by affidavit, setting forth 
that the same is correct and just, and is unpaid, or, if any 
part thereof has been paid, setting forth how much." R. S 
1874, p. 1081, §123. 

4. See Time; Writing. 
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Form of tinnaal account of ccmmissloners of lii^hwajs, 

STATE OF ILLINOIS, ) 

('ounty op , v 88. 

Town op . ) 

To the board of town auditors of said town: The annual account of 

the commiasionei's of highways of said town, for the year ending the 

day of , 18—, is as follows: 

1. The amount of real estate and personal property tax received 

by us is 

2. Tlie suti s received by us on account of poll-tax amount to. 

3. The suras received by us for fines and commutations, and 

from all other sources are as follows: 



Date. 



I 



Name. 



I 



Why paid. 



1^-. 



I i« ine lor Intate what] 



[Continue with any other items . ] 
4. The amount expended by us Ibr all purposes is as follows, 
tlie vouchers for the same being hereunto annexed and 
marked 1 to — , inclusive: 



Date. 






To whom paid. 

— E — F — =r 



Purpose. 



'ontinue with any other ittma.] 

5. The names of all persons assessed by us for poU-tax are as 
follows, payment and non-payment beinj; also shown: 



I How p»iid. I Assessed and not paid. 



A ssessed and paid 

"" G H . I Cash. I w— X 

K L . I Work I P O 

6. The names of all persons who have been fined, the sums in 
which they have been fined, and what fines remain unpaid, 
are as folKiws: 



Name. 



Paid or unpaid. 



8- 



Paid. 
Unpaid . 



RECAPITULATION. 

Real estate and personal tax received 

Poll-tax received 

Fines, commutations and receipts from other sources. 



Total receipts 

Expended for all purposes. 



Balance on hand 

Dated this day of , 18—. 

A B , ) Commissioners 

C D , [ of 

E F , ) Highways. 

INDORSEMENT OF TOWN CLERK. 

Account of Commissioners of Highways. 

Filed this day of , 18—, in the office of the town clerk of tha 

within named town of . 

S T , Town Clerk* 
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[8o(5. 10, SUB. 11.] Eleventh^ If the amount as hereinbefore 
provided to be assessed as a poll-tax shall not be paid nor the 
cotn^niwionersto labor performed by the first Monday of July in 
m« rt*r iNJi'.-tax. g„^j]^ y^^^ ^^ within ten days after notice is 
given after that time, it shall be the duty of the Highway Com- 
miei^ioners to, in the name of the town, bring suit therefor 
agHinst such person, before some justice of the peace having 
jurisdiction. 

1. The commissioner^ of highways are not liable to a private 
iietlon for adjudging a party in default and making complaint. 
They are not answerable in a private action for any error of 
Judgment in the execution of their trust as commissioners of 
highways. Freeman v. Cornwall, 10 Johns., 471. It is other- 
wise if they act maliciously or oppressively. See Kogers v. 
Browster, 5 Johns., 125. 

Si *e Complaint; Private Action ; Excuse; Time. 

% Time to have labor performed. The sixth section of the 
act of 1847 (L. 1847, p. 112), which provided that " each and 
every supervisor shall call out his hands, and do a fair pro- 
portion, at least a moiety, of the labor due, in the spring of 
the year, in putting the roads and bridges in good repair, and 
grading the same where most needed," was held to be direc- 
tory only, for the reason that the act prescribed no penalty 
find fixed no punishment for failing to perform the duties en- 
joined by said section. Zorger v. People, 25 111., 194. 

See Directory; Time; Sec. 10, sub. 9. 



S^a 11. The justice to whom such complaint shall be made 

shiUl forthwith issue a summons, directed to any constable of 

piinmnM for the coimty, requiring him to summons such delin- 

4**iiii(iuifiit. quent to appear within five days before such 

justice^ according to law, for such refusal or neglect. 

1 . Summons. Whenever a complaint is made by the commis- 
t^icnitTi^ of highways that a person against whom a poll-tax has 
been assessed, has neglected to pay the same or perform its 
ei]iuvalent in labor, after having been notified so to do, it is 
tliD duty of the justice forthwith to issue a summons against 
each person. He cannot, before issuing the summons, in- 



^ 
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qnire into the legality of the assessment. See Beach y. Fur- 
man, 9 Johns., 229. 
1. See Sec. 19, n. 



Seo. 12. On the day of trial the justice shall proceed 
to hear and determine the case according to law, for the 
Tri»i of delinquent. oflTcnse complaincd of, and shall forthwith is- 
ESecation. ^^q ^^ executiou uudcr his hand and seal, di- 

rected to any Constable of the county where such delinquent 
sliall reside, commanding him to levy such fine, with the costs 
of the proceeding of the goods and chattels of such delin- 
quent. 

1. See Notice; Assessment; Excuse; Ilesident; Sec 19, n. 



Sec. 13. The Constable to whom such execution shall be 
deliveredjshall for(tli)with collect the money therein mentioned. 

Collection of execuUon. ^^ sl^^l' P^V tllC fiuC, whcu Collcctcd, tO the 

How flue expended. justicc of tfic pcacc who issucd the execu- 
tion, who is hereby required to pay the same to the Commis- 
sioners who entered the complaint, to be expended in improv- 
ing the roads and bridges in their town. 

1. See Penalty, 



Seo. 14. The Commissioners of Highways may contract 
with persons owing poll-tax for road piirj)oses to perform a 
oontnctto pay Certain amount of labor on any road or bridge in 
pou-tax in labor, their towu for the amount of such tax, and if the 
work is done within the time that the money should have 
been paid, the Commissioners shall give such person an order 
on their treasurer, which shall be received by him instead of 
the money. 

1. See Sec. 76. 



Seo. 15. At the first meeting of the Commissioners of 
Highways, after they shall have Been duly elected and quali- 
BiAction of trpaeurer- fi^d, they shall procccd to choosc one of their 
*'Eie?tlS!.~of'Re°^er»i uumbcr as Trcasurcr. The Treasurer so 
overeeer-wsduaes. choscu shall rcccive aud havc charge of all 
moneys raised in the town for the support and maintenance 



Digitized by VjOOQ IC 



90 ROAD AND BBIDQE LAW. [bEO. 15. 

of roads and bridges. He shall hold such moneys, at all 
times, subject to the order of the Commissioners of High- 
ways, and shall pay tiiem over upon their order, or a majority 
of said Commissioners, and not otherwise. He shall execute 
bond with good and sufficient security, in such manner as the 
Supervisor and the Town Clerk shall determine, conditioned 
for the faithful discharge of his duties as such Treasurer, and 
that he will honestly and faithfully account for and pay over 
upon the order of the Commissioners of Highways, all moneys 
that shall come to his hands by virtue of his said office; 
which bond shall be payable to the supervisor of the toTu 
and his successor in office, and be approved by the Supervisor 
and Town Clerk and tiled in the Town Clerk's office. They 
shall also choose at said meeting one of their number to act 
as General Overseer of Highways in their township whose 
duty it shall be to take charge of and safely keep all tools, 
implements and machinery belonging to said town, and shall 
in accordance with the direction of the Board, have general 
supervision of all roads and bridges in their said town. 



1. First meeting of commissioners. ^^The commissioners of 
highways of each town shall meet, witliin ten days after they 
shall be chosen, at the town clerk's office, on such day as they 
shall agree upon, and afterwards at such other times and places 
as they shall think proper." R. S. 1874, p. 916, § 13. 

See Time; Mandatory; Election. 

2. Approval of treasurer's bond. Suit may be maintained 
on a bond given by a public officer, notwithstanding it has not 
been approved as required by law, where the approval is for 
the security and protection of the public and not for the 
obligors in the bond. People v. Johr, 22 Mich., 461. 

Where a clerk has no discretion with reference to the ap- 
proval of official bonds other than that of determining the 
sufficiency of the surety, he may by mandamus be compelled 
to receive a bond if the surety is good. Gulick v. New, 14 
Ind., 93; see People v. Fletcher, 2 Scam., 482. 

See Filing; Mandamus. 

8. Additional security. *^ All public officers who are com- 
pelled to give official bonds may be required by the . • • • offi- 
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cer .... whose duty it is to take or approve such bonds, to 
give additional surety or new bonds whenever the security 
of the original bond has become insufficient by the subsequent 
insolvency, death, or removal of the sureties, or any of tliem, 
or when for any cause any such bond shall be deemed insuffi- 
cient Any officer failing to give bond when required, pur- 
suant to this section, within ten days after he is notified in 
writing of such request, shall be deemed to have vacated his 
office." E. S. 1874, p. 728, §1. 

4. Release of sureties. "When a surety upon the official 
bond of any .... public officer, or the heir, executor or 
administrator of sucli surety, desires to be released from such 
bond, he may give notice in writing to the officer upon whose 
bond he is surety that he desires to be so released, and that 
such officer give a new bond with sufficient sureties within 
ten days after receiving such notice, and may within five days 
after the service of such notice deliver a copy of the same, 
with an affidavit showing the time and manner of service, to 
ihe court, officer, or board authorized to approve the bonds of 
such officers. And if such officer shall not within ten days 
alter receiving such notice, or within such further time, not 
exceeding twenty days, as the court, officer or board shall 
allow, give a new bond with sufficient security, approved as 
required by law, his office shall become vacant, and the 
vacancy shall be filled as provided by law." K. S. 1874, p. 
729, §10. 

See Notice; Time. 

5. Suit on bond. " Whenever the condition of the bond of 
aiff public officer shall be violated, suit may be instituted on 
such bond, and prosecuted to final judgment against such offi- 
cer, and any or all of the sureties, or against one or more of 
them, jointly and severally, without first establishing the lia- 
bility of the principal by obtaining judgment against him 
alone." R S. 1874, p. 730, § 13. 

'^ Cities, towns, villages or corporate authorities, or persons 
aggrieved, may prosecute suit against any collector or other 
officer collecting or receiving funds. tor their use, by suit upon 
the bond, in the name of the People of the State of Illinois, 
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fop their use, in any court of competent jurisdiction, whether 
tlie bond has been put in suit at the instance of the auditor or 
lint; and in case of judgment thereon the auditor may, if he 
ehall so elect, have a writ of inquiry of damages for any 
amount that may be due to the state treasury from such oflScer. 
Cities, towns, villages and other corporate authorities or per- 
suus, shall have the same rights in any suits or proceedings 
in their behalf as is provided in case of suits by or in be- 
half of the state." E. S. 1874, p. 900, §262. 

Where the official bond of a treasurer is defective as a statu- 
tory bond, but good as a common law bond, suit can be 
brought upon it only in the name of the obligee. Wilson v. 
Caiitrell, 19 Ala., 642. 

See Bond. 

6, Priority of payment of orders. In Pennsylvania, it has 
been held, in case of city warrants, that an ordinance making 
the warrants payable in the order of their presentation and reg- 
istry in the city treasurer's office is not binding on the holders. 
However wisely calculated to prevent favoritism in disburse- 
ments, such an ordinance cannot vary the obligations of the 
contract by postponing the time of payment. O'Donnell v. 
Philadelphia, 2 Brews., 481. 

See Order; Mandamus; Interest 

7. Embezzlement. " § 74. Whoever embezzles or fraud ulent- 
Iv converts to his own use, or secretes, with intent to embezzle 
or fraudulently convert to his own use, money, goods or 
property delivered to him, which may be the subject of lar- 
ceny, or any part thereof, shall be deemed guilty of larceny." 

^'§ 80. If any .... officer elected or appointed under the 
constitution or laws of this state, or any clerk, agent, servant 
or employee of any such officer, embezzles or fraudulently 
converts to his own use, or fraudulently takes or secretes 
wi th intent so to do, any money, bonds, mortgages, coupons, 
bank bills, notes, warrants, orders, funds or securities, books 
of record, or of accounts, or other property belonging to, or in 
the possession of . . . . such officer by virtue of his office, he shall 
be imprisoned in the penitentiary not less than one nor more 
than fifteen years." 
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" § 81. If any officer elected or appointed under the 

constitution or laws of this state .... or any clerk, agent, servant 
or employee of any such officer, shall use, by way of investment 
or loan for his own use, except as authorized by law, with or 
without interest, any portion of the money, bonds, mortgages, 
coupons, bank bills, notes, warrants, orders or other funds or 
securities intrusted to him for safe keeping, disbursement, 
transfer or other purpose, if the sum or value of the property 
so used does not exceed $100, he shall be lined not exceeding 
$200, or confined in the county jail not exceeding three 
months, or both; or if the sum or value of the property so used 
or loaned exceeds $100, he shall be fined in double the amount 
so used or loaned, or confined in the county jail not exceeding 
one year, or both." R S. 1874, p. 362, 363. 

See Embezzlement; Officer; Penalty. 

8. CompeDsation of treasurer. " The Treasurer of the Board 
of Highway Commissioners shall receive for his services as 
such Treasurer, such compensation as may be agreed upon by 
said Board, not exceeding two per cent, on all moneys he may 
receive and pay out, except such moneys as he may pay over 
to his successor in office, such compensation to be fixed by 
resolution of the Board at the time such Treasurer isappoint- 
ed, and no other and difi^erent sum shall be allowed such 
Treasurer during his term of office." L. 1877, p. 215, § 3. 

9. Election of clerk of the board of commissi oners. See Sec. 7G. 

10. General overseer of highways. Under the act of 1851 
(L. 1851, p. 65, § 4, sub. 3), requiring the overseers of high- 
ways " to execute all lawful orders of the commissioners ot 
highways," it was held that the overseers were bound, at their 
peril, to see that the orders under which they acted were in 
conformity to the constitution and the laws, and that an over- 
seer in an action of trespass against him could not justify hi? 
trespass by showing an order from the commissioners to open 
a road where a road had not been legally laid out Guptail 
v. Teft, 16 111., 365. See Gray v. Waterman, 40 111., 522. 

See Sea 10; Sec 10, sub. 5; Sec. 76, 
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Form of bond of Treasarer of oonunissioners of highwajrs. 

We, A B as principal, and C D and E P as 

fitirf^tietj, are firmly held and boand to G H ^ supervisor of the town 

of , in the county of , Illinois, and to his successor in office, in the 

penal sum of dollars, for the payment of which well and truly to be 

nifldii, we bind ourselves, our heirs, executors and administrators, jointly 
and Beyerally, by these presents. 

The condition of this bond is this: Whereas, said A B wta, 

on tbe day of , 18 — » chosen treasurer of the commissioners of 

hi ^'b ways of said town, and is about to enter upon the duties thereof: 
N^jw, if he shall faithrully discharge his duties as such treasurer, and shall 
hoiiorilly and faithfully accor.nt for, ind pay over upon the order of the 
ci>mmiBsioners of highways of said town, all moneys that shall come to 
Ills IxAudb by yittueof his said office, then this obligation shall be void, 
olLcrwIae to remain in full force. 

Witness our hands and seals this day of , 18 — . 

A B , [seal] 

C D ^ [seal] 

£ F , [seal] 

INDORSEMENT OF BUPERVISOE AND TOWN OLEEK. 

The within bond is approYod b^ us tliis day of , 18—. 

W D ^ Supervisor, ) Of I he within named 

L M , Town Clerk, J town of . 

INDORSEMENT OF TOWN CLERK. 

fiond of A B , Treasurer of Commissioners of Highways. 

Filed this day of , 18—, in the office of the town clerk of the 

wiLl^In named town of . 

C D , Town Clerk. 

I form of order by commissioners of highways oe their treasurer. 

8TATE OP ILLINOIS, ) 

i nUNTT OF , > 88. 

1 OWN OF . ) 

The treasurer of the commissioners of highways of said town will pay 

j to A— — B y or order, the sum of dollars, (with interest at the rate 

^ of ten per cent per annum,) for (Hite briefyfar what ths order i$ given). 

Dated this day of , 18—. 

A B ^ ) Commissioners 

I • E F ]) Highways. 

FORM OF RECEIPT TO BE INDORSED ON ORDER. 

Received of within treasurer dollars, in flill of the within, this 

day of , 18—. 

A BL 
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INDOKSEMENT 'OF TRKA6UEEB OF OOMMIS8IOKEB8 OF HIGHWAYS. 

Order of A B . 

Filed this day of , 18—. 

X M f Treasurer of Ck)mmi8sionera of Highways of said town. 

Form of receipt for money paid by treasurer of eonunissioners of 

highways to his sncoessor. 
STATE OF ILLINOIS, ) 

CtoUKTT OF , V S8. 

Town OF . ) 

1, A B , treasurer of the commissioners of highways of said 

town, have this day received from X M , late treasurer of the com- 
missioners of highways of said town, the sum of dollars belonging 

to said town. A B , Treasurer. 

Dated this day of , 18—. 



Seo. 16. For destroying or defacing any ^ide-board, post 

DMtrojfiis. «!&, or milestone, or any notice or direction put up on 

tnuie-tKwnta. etc' any bridge or Otherwise, the offender shall forfeit 

a sum not less than three dollars nor more than fitly dollars. 



1. Penalty provided by criminal code. " Whoever willfully 
and maliciously .... injures or defaces any milestone or 
guide-board erected on any public way or railroad, removes, 
defaces or injures any sign-board, lamp or lamp-posts, or ex- 
tinguishes any lamp on any bridge, street-way or passage, 
shall be confined in the county jail not exceeding one year, and 
fined not exceeding $100." R. S. 1874, p. 381, § 200. 

1. See Sec. 10, sub. 7; Sec. 19, n. 



Sec. 17. If any person shall injure or obstruct a pnblic 
injurtiicorobttnici. road by falling a tree or trees in, upon or 
lAf ro»da. across the same or by placing or leaving any 

other obstruction thereon, or encroaching upon the same with 
any fence, or by plowing or digging any ditch or other open- 
ing thereon, or by turning a current of water so as to satu- 
rate or wash the same, or shall leave the cuttings of any hedge 
thereon, for more than five days, shall forfeit for every such 
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offense a snm not less than tliree dollars nor niore than ten 
dollars, and in case of placing any obstrnction on the high- 
way, an additional snm of not exceeding three dollars per day 
for every day he shall suffer such obstrnction to remain after 
he has been ordered to remove the same by any of the Com- 
missioners of Highways, complaint to be made by any person 
feeling himself aggrieved: Provided^ This section shall not 
apply to any person who shall lawfully fall any tree for use, 
and will immediately remove the same out of the road, nor 
to any person through whose land a public road may pass, 
who shall desire to drain his land, and shall give due notice 
to the Commissioners of such intention: Arid provided fur- 
Bemovrt of ob- thev^ That any Commissioners, after having given 

•iracuon. rea8onal)le notice (to the owners) of the obstruc- 
tion, or person so obstructing or plowing, or digging ditcher 
upon such road, may remove any such fence or other obstruc- 
tion, fill up any such ditch or excavation, and recover the 
Cost of re- ncccssary cost of such removal from such owner or 

movai. other person obstructing such road aforesaid, to be 
collected by said Commissioners before any justice of the 
peace having jurisdiction. 



1. Statutory naisanoes. ^ It is a public nuisance : 



To 'throw or deposit any offal or other offensive matter, 
or the carcass of any animal, in any water course, lake, pond, 
spring, well or common sewer, street or public highway. . . . 

To obstruct or encroach upon public highways, private 
ways, streets, alleys, commons, landing places, and ways to 
burying places." R S. 1874, p. 385, § 221, sub. 2, 5. 

" Whoever causes, erects or continues any such nuisance 
shall, for the first offense, be fined not exceeding $100, and 
for a subsequent offense shall be fined in a like amount, and 
confined in the county jail not exceeding three months. 
Every such nuisance, when a conviction therefor is had in a 
court of record, may, by order of the court before which the 
conviction is had, be abated by the sheriff or other proper 
officer, at the expense of the defendant, and it shall bo no de- 
fense to any proceeding under this section, that the nuisance 
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18 erected or continned by virtue or permission of any law 
of this state." R S. 1874, p. 886, § 222; see Sec. 18. 

2. Noisances at common law. Any act or obstruction is a 
nuisance which unnecessarily incommodes or impedes the 
kwial use of a highway. Angell, Highw., §223; Weick v. 
Lander, 75 111., 93. Thas it is a nuisance to dig a ditch or 
make a hedge across a highway, to suflFer adjoining ditches to 
be foul, by reason whereof it is impaired, or to suffer the 
boughs of trees growing near to overhang it in such a man- 
ner as to incommode the passage; Hawk. P. C, 701; or to 
put a gate across it; Greasly v. Codling, 2 Bing., 263; or to 
erect a building on it; Stetson v. Faxon, 19 Pick., 147; or to 
deposit timber, stones or other things on it; Commonwealth 
V. King, 13 Met, 115; or to obliterate it by plowing; Gries- 
ly's Case, 1 Vent., 4; or to undermine it. Stephani v. 
Brown, 40 111., 428. So "the carrying an unreasonable weight 
with an unusual number of horses [Rex v. Egerly, 3 Salk., 
183]; the driving a carriage through crowded streets with 
dangerous speed [CTnited States v. Hart, Pet. C. C, 390J; the 
selling by a constable, at auction, in the public thoroughfares 
[Commdnwealth v. Milliman, 13 S. & K., 403] ; the placing at a 
window the effigy of a bishop, labeled ' Spiritual Broker,' 
thereby drawing crowds to the shop [Rex v. Carlile, 6 C. & 
P., 537]; the keeping coaches at a stand in- the street await- 
ing customers [Rex v. Cross, 3 Camp., 226]; the loading and 
unloading of wagons in the street [Rex v. Russell, 6 East, 
427]; the congregating of carts for the reception of slops 
from distilleries [People v. Cunningham, 1 Denio, 524] ; the 
collecting crowds in the streets by using violent and indecent 
language to those passing in the street, thereby obstructing 
tbeir free passage [Barker v. Commonwealth, 19 Pa. St., 412]; 
haye severally been held nuisances, as annoying the whole 
community, and incommoding and endangering the traveling 
public.'' Per Appleton, J., in Davis v. Bangor, 42 Me., 522. 

It is not necessary^ to constitute a nuisance, that th^re 
should he an actual physical obstruction to the public use of 
the highway; it is enough if there be something that occa- 
sions imminent peril to those that travel it Angcll, Highw., 
7 
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§ 225. Tbn8 if a house on the highway be ruinoaB, and like- 
ly to fall down, it is a nuisance. Regina v. Watts, 6 Salk., 
357. And so to assemble a large number of persons near a 
highway for the purpose of shooting, with the noise and dis* 
tnrbance consequent npon such assemblage, is a nuisance. 
King V. Moore, 8 R & Ad., 184. 

3. No length of time will legalUse a nuisaitce, as a general rule. 
Arnndel v. McCulloch, 10 Mass., 70. Thus to an information 
tor obstructing a highway by keeping empty yehicles stand- 
ing thereon in front of defendant's inn, a user by defendant 
for the same purpose for twenty years is no defense. Gerring 
y. Barfield, 16 C. B., H. S., 597. So it is no defense to an ac- 
tion to recoyer for injuries sustained by the obstruction of a 
street thi^t the street has been in that condition for a long 
time. Dygert y. Schenck, 23 Wend., 446. Eyen twenty 
years possession by the owner of the soil does not, as a gen- 
eral rule, bar the public right to a highway. G^lbraith y. Lit- 
tiech, 73 111., 209; Chicago, etc., E. R. Co. y. Joliet^ 79 111., 25. 

See Adyerse Possession. 

4. An obstmetion of any portion of a highway, though not 
interfering with the trayel, is a nuisance. People y. St Loaia, 
5 Gilm., 851. Thus it is no excuse for one who lays logs iu 
a highway that he laid them only here and there, so that the 
people might haye a passage through them by windings and 
turnings. 2 Roll. Abr., 137. 

Ko one has a right to obstruct eyen the untrayeled part of 
a highway, so as to prevent the public from trayeling over it. 
They have a right to the whole width. Commonwealth v. 
King, 13 Met, 115. Thus the owner of land through which 
a road runs must so build his fence as to leaye the legal width 
in every part of the road. Herrick y. Stover, 5 Wend., 580. 
As between the public and the owner of hind abutting upon 
a highway, the public is under no obligation to erect or main- 
tain any portion of a fence along the road, and there is tio 
rights therefore, to set half the fence into the roady as in the 
case of adjoining proprietors. Holbrook y. McBride, 4 Gray, 
215. 

The fact that a road is but little used does not authorize a 
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party to dose it np. Dnmoss v. Francis, 16 111., 543. A 
ditch dn^ in a highway which, from the local circumstances 
of the country, is seldom^ or never, used but by one or more 
families, is still a public nuisance, not because any considera- 
ble portion of the public is actually affected by it, but be- 
cause it obstructs a passa^ which all have a right to use. 
Lansinp: ▼• Smith, 8 Cow., 152. But it seems that the ob- 
struction of a highway which cannot be used by the public 
for the purposes of a highway, in consequence of natural ob- 
stacles, is not a punishable offense. State v. Shinkle, 40 Iowa, 
131. 

The public have a riffht to travel on a public river upon the 
ice; and if any one cuts holes through the ice, upon or near 
the place where there has been a winter way for twenty years, 
he is liable for all damages sustained thereby, by those travel- 
ing upon such way, without carelessness or fault on their part 
French v. Camp, 18 Me., 488. 

5. Lawftil obstrnctions. The right of the public to the free 
and unobstructed use of the public highways is subject to 
such limitations as manifest necessity requires. Clark v. 
Fry, 8 Ohio St., 358. Thus it is lawful for one to unload 
fuel in the street before his house if he does not suffer it to 
continue there for an unreasonable length of time after it is 
unloaded; Hawk., P. C, 701; or to place his goods in the 
street for the purpose of removing them to his store in a rea- 
sonable time; Commonwealth v. Fassmore, 1 S. & R, 219; 
or to load or unload a cart or wagon at a gateway, if this is 
done with promptness, otherwise not; Bex v. Eussell, 6 
East, 427; or to throw earth out of his cellar in the street, 
for the purposes of removing it, or to suffer horses and car- 
riage occasionally to stand in the highway near his premises, 
or to swing agate over the highway when opening it. Yan 
O'Linda V. Lothrop, 21 Pick., 292. So a highway may be 
encroached upon, if necessary, in building a house; Hex v. 
Ward, 4 Ad. & £., 405; but care must be taken not to en- 
croach on the highway to an unreasonable extent; Bush v. 
Steinman, 1 B. & P., 407; and the inconvenience to the pub- 
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lie mnst not be prolonged for an unreasonable time. Bex v. 
Jones, 3 Camp., 230. 

A railroad corporation is liable to indictment for a nui- 
sance if it constrncts its road across a highway without 
authority; Commonwealth v. Vermont, etc., R. R. Co., 4 
Gray, 22; or if it constructs its road over a highway with 
authority, but in such a manner as to obstruct the public 
travel. Commonwealth v. Railroad Corporations, 2 Gray, 54. 
By statute it is provided that " no railroad corporation shall 
obstruct any public highway by stopping any train upon, or 
by leaving any car or locomotive engine standing on its track, 
where the same intersects or crosses such public highways, 
except for the purpose of receiving or discharging passengers, 
or to receive the necessary fuel and water, and in no case to 
exceed ten minutes for each train, car or locomotive engine." 
R. S. 1874, p. 810, § 52. 

See Railroad; Toll Road; Telegraph; Sec. 21, n.; Sec 22, 
n.; Sec. 23. n. 

6. A road must be shown to be public and not private, to sus- 
tain an indictment for nuisance in obstructing it. People v. 
Jackson, 7 Mich., 432. 

Ko one is warranted in obstructing a highway because it 
is less than the statutory width. State v. Robinson, 28 Iowa, 
514. 

The streets of an unincorporated town or village, when dedi- 
cated, are public highways, and any person obstructing thena 
will be liable to the statutory penalty. But when the town 
or village is incorporated it is otherwise, as the streets are 
vested in the town, and are subject to che corporate authority. 
Leech v. Waugh, 24 111., 228. 

See Width; Incorporated Town. 

7. Mistake — ^Accident. Where one obstructs a road which 
is used by the public, for ever so short a time, he does it at his 
peril; for if it should turn out that such road was legally es- 
tablished, he would be accountable, whether he actually knew 
that fact or not. Ferris v. Ward, 4 Gilm., 499. Malice is 
not a necessary element of the offense of obstructing a high- 
way; the intention to do so being only necessary to precede 
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the act. It 18 only necessary that the act done should be will- 
ful, intentional, as contra- distiugaished from accidental. The 
pablic cannot be deprived of the ase of a highway because of 
the mistake, however honestly made, of one who places an 
obstruction upon it. Such facts, may, however, be considered 
in mitigation of damages. State v. Gould, 40 Iowa, 372. 
See Excuse. 

8. A plea of title is no bar to an action for an obstruction 
of a highway. Parker v. Van Houten, 7 Wend., 145. 

See Highway. .^ 

9. Indictment is the appropriate remedy at common law for the 
obstruction of a highway. 2 Bishop's Grim. Law, § 1240, 1; 
2 Bishop's Grim. Proced., § 989. 

Under the act of 1845 [E. S. 1846, p. 482, § 16] which pro- 
vided that "if any person shall obstruct any public road .... 
he shall forfeit, for any such offense, a sum not exceeding ten 
dollars, and a sum not exceeding three dollars for every day he 
shall suffer such obstruction to remain after he shall have 
been ordered to remove the same," and under the amendatory 
act of 1852 [L. 1852, p. 176, § 1] which provided that "if any 
person shall obstruct any public road, in the manner provided 
in section 16 of the act to which this is an amendment, the 
penalty provided for in said section may be recovered either 
by an indictment or in an action of debt" — it was held that it 
an indictraent for the oontintuinoe of an obstruction would 
lie at all, which seemed to have been doubted, it would only 
be after notice to remove the obstruction had been given by 
the proper officer. Sweeney v. People, 28 III., 208. 

Where a defendant is indicted and convicted for erecting a 
building which encroaches upon a public highway, the ji>roper 
ivdgment is that the nuisance be abated, and that the defend- 
ant pay a fine. Smith v. State, 3 Zab., 712. 

The description of 9k road in an indictment for obstructing 
it is material^ and must be proved as laid. Martin v. People, 
23 111., 895. When a local description sufficient to identify 
and fix the precise point of obstruction is given, as well as the 
termini of the road, the latter may be disregarded, and proof 
that a road existed at the place of obstruction is alone neces- 
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8ary. Bnt when the allegation is general, that a road lead- 
ing from one place to another has been obstructed, its exist- 
ence between the points named must be proved as a matter of 
essential description. Houston v. People, 63 111., 186; Dimon 
V. People, 17 III, 416. Where the court can, from the petition 
for the establishment of a road, the order establishing it, and 
the plat thereof, locate the road without any difficulty, as the 
road alleged to have been obstructed, there is no substantial 
variance, although some of the points on the line of the road 
may be described in different language, in different parts of 
the proceedings. Kile v. Yellowhead, 80 111., 208. 

See Description ; Indictment. 

10. A private individual may remove unlawfdl obstmctiaiis in a 
Highway which he wants to use in a lawful way, and he may 
even enter upon the land of the party erecting or continuing 
the obstructions, for the purpose of removing them, doing as 
little damage as possible. Arundel v. McCulloch, 10 Mass., 
70. Thus any one may remove a fence erected across a high- 
way, without being guilty of a trespass; Marcy v. Taylor, 19 
111., 634; or lop the branches of trees hanging over a highway, 
or trim a hedge. Toledo, etc., R. W. Co., v. Green, 67 111., 
199. In some cases it has been held that all erections on a 
highway, whether in the place used for travel or not, are nui- 
sances, and may be abated, unless they are actually beneficial. 
Bumham v. Hotchkiss, 14 Conn., 811; Rung v. Shoneber- 
ger, 2 Watts, 28. But in other cases it has been held that an 
individual has no right to remove an obstruction unless it act- 
ually interferes with the use of the road. Hopkins v. Crombie, 
4 N. H., 520. And every one who assumes to judge of and re- 
move an obstimction as a nuisance, does it at his peril; and if 
he misjudges he is liable for the damages. Howard v. Bob- 
bins, 1 Lans., 63. Thus it was held that an individual had no 
right to abate as a nuisance, a few loads of ashes, laid in 
a highway near his dwelling, which did not impede traveL 
Rogers v. Rogers, 14 Wend., 131. So a person having un- 
necessarily torn down a fence projecting a short distance 
Into a highway was held to be a trespasser. Harrower v. 
Ritson, 37 Barb., 801. But this exception does not extend 
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80 far as to prevent a proprietor of land adjoining a highway 
from abating as a nuisanoe any obstraction which essentially 
interferes with reasonable access to the highway, whether 
the obstruction be in or out of the traveled part of the high- 
way. Hubbard v. Deming, 21 Conn., 357. This right seems 
also to be qualified by the exception that it cannot lawfully 
be exerted if its exercise involve a breach of the peace. Earp 
V. Lee, 71 111., 193. And when a nuisance has become the sub- 
ject of judicial investigation, the power of a private citizen to 
remove it is gone. Commonwealth v. Erie, etc., R. E. 
Co., 27 Pa. St, 389. 

The wanton and unnecessary destruction of the property 
of another in removing obstructions from a highway is a tres- 
pass. Beardslee v. French, 7 Conn., 125. 

11. Remedy by iujonctioii. A court of equity will not in- 
terfere by injunction to prevent the obstruction of an alleged 
way when the right is doubtful and there is an adequate 
remedy at law, yet where the facts are easy of ascertainment 
and the rights resulting therefrom free from difficulty, and 
tlie injury is of a public nature, an injunction will be granted. 
People V. St Louis, 5 Gilm., 851; Billiard on Injunctions, 
273, 275. Thus where the Enclosure of a highway is threat- 
ened, whereby public travel is in danger of being interrupted, 
and great numbers of citizens subjected to petty loss and an- 
noyance, by reason of such obstruction, a resort to chancery 
is proper, and is more effective than the remedy at law, and 
relief will be given, either at the suit of the public or of a 
citizen having an immediate interest therein. Green y. 
Cakes, 17 111., 249; Craig v. People, 4T 111., 487; 2 Story'^ 
Eq. Jur., § 922, 924 a. 

When an obstruction has been placed in a highway equity 
will not, except in a ver^ extreme case, interfere to remove it, 
no matter how great an inconvenience it is, at any rate, before 
the question is settled at law. If in such a case it were found 
that there was no sufficient remedy at law, it might be equity 
would interfere. Dunning v. Aurora, 40 111., 481; Wahle v. 
Ileinback;76Ill., 322. 

Where there is a dispute between the owner of land and 
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the town aathorities, as to whether there is a right of way for 
a public highway over snch land, and the town aaUioritieA 
tear down the fences of the owner, and assert their right to 
do so and their intention to oontinne to do so as often as he 
bnilds them up, and oontinnons litigation is kept up on ac- 
count of the dispute, a court of chancery has jurisdiction in 
the premises upon a bill filed to enjoin the town authorities 
from opening ^e road claimed. Mclntyre y. Storey, 80 UL, 
127. 

See Chancery. 

12. The remedy givem by the statute is merely cumulative 
and does not abroscate the common law remedy of abatement 
by the mere act of individuals or abolish the proceedings by 
indictment. Tlie object of the statute seems to have been to 
prescribe a remedy in doubtful or questionable cases. Wet- 
more V. Tracy, 14 Wend., 250. The provision that the com- 
missioners of highways may recover the cost of removing 
obstructions atler notice to the party who placed them in the 
highway, does not preclude them from removing obstructions 
without such notice. Whittier v. Mclntyre, 69 Me., 143. And 
it is their duty to remove summarily all obstructions placed 
in the highways, which endanger or inconvenience travel there- 
on. Cook V. Harris, 61 N. Y., 448. 

In the notice to remove obstructions nothing more is re- 
quired than that the obstructing party should be made to un- 
derstand what place lie is charged with having obstructed, so 
that he may be enabled to examine his real rights respecting 
it Ferris v. Ward, 4 Gilm., 499. 

In the declaration, in a suit for obstructing a highway, any 
general description of the road, with a minute description of 
the part obstructed, is sufficient. Any variance in the gen- 
eral description from that given in the notice to remove the 
obstruction, which only aflfects the course of the road at some 
point other than the place where the obstruction is, is imma- 
terial. It is sufficient if the description of the part of the 
road obstructed is the same in the notice and declaration^ 
and any variance in the description as to some other part 
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may be treated as surplusage. People r. Young, 72 III., 411. 

In a prosecution under the statute for obstructing and con- 
tinuing an obstruction, some act must he shown to have been 
done bj the defendant in violation of the statute. A mere 
omission to do some act, or obey an order of the commission- 
ers of highways, will not warrant a conviction. A failure of 
the owner of the land through which a road passes, being out 
of possession, to remove bars put in the road by his tenant 
without his consent, or even knowledge, cannot render him 
liable. Sweeney v. People, 28 111., 208; Wiley v. Brimfield, 
59 111., 806. 

Obstructing a highway by building a fence therein, is one 
offense, and refusing to remove a fence which was in the road 
when it was laid out, is a different and distinct offense. Peo- 
ple v. Young, 72 111., 411. 

Where an encroachment has occurred upon a highway run- 
ning on the line between the two towns, the commissioners of 
both towns cannot unite as plaintiffs, and bring an action to 
recover the penalty. Bradley v. Blair, 17 Barb., 480. 

The record of a judgment recovered against a party in a 
snit by the town authorities for obstructing a highway, is not 
conclusive evidence of the existence of a public highway at 
the point in dispute, in a suit by the owner of the lands to 
enjoin such town authorities from opening a road over his 
land at the disputed point. Mclntyre v. Storey, 80 111., 127. 

See Sec. 78, n. 

18. Liability to private aetion for Iqjories. A person who 
erects or maintains a nuisance upon a highway is liable in a 
private action to any person who suffers special damages there- 
from. Weick V. Lander, 75 111., 93. It is no excuse therefor 
that another nuisance already existing would have produced 
the same effect. Clark v. Lake, 1 Scam., 229. The plaintiff 
must show that he has sustained a particular injury, different 
in its character from that which is common to all the citizens. 
Stetson V. Faxon, 19 Pick., 147. But trifling injuries are 
sufiBcient to sustain the action, if they be special. Pierce v. 
Dart, 7 Cow., 609. 

'^\iffCi premises are rented and suffered to become out of re- 
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pair, and a naisance is thereby created, as in case of a side- 
walk or cellar- way, the tenant and not the owner is liable to 
parties injured. Stephani v. Brown, 40 111., 428. But where 
premises are out of repair at the time they are leased, in par- 
ticulars which the landlord is bound, as against third persons, 
not to allow, the landlord is liable for any injuries sustained 
thereby; Chicago v. Brennan, 65 111., 160; unless the injuries 
are produced by the tenant's use. Pickard v. Collins, 23 
Barb., 444. The tenant is also liable for continuing the 
nuisance, if he has been requested to remove it, or does any 
new act which is of itself a nuisance. McDonough v. Gil- 
man, 3 Allen, 264. 

In New York it has been held that neither towns nor com- 
missioners of highways have any property in the public high- 
ways which can enable them, like an individual, for an injury 
to his freehold, or ineoporeal rights, to sustain a private action 
for damages done to them. Cornell v. Butternuts, etc, Turn- 
pike Co., 25 Wend., 365. In New Hampshire a contrary 
doctrine has been held as to towns. Laconia v. Gilmau, 55 
N. H., 137. 

14. Mandamus will not lie to compel the commissioners of 
highways to remove obstructions placed in a road after it 
had been opened and traveled by the public Commissioners 
V. People, 73 III., 203. 

See Sec. 78, n.; Mandamus. 

Form of notice of a drain. 

STATE OP ILLINOIS, ) 

County op y > ss. 

Town of . ) 

To the commissioners of highways of said town: Take notice that I 
desire to drain my land, namely : (describe the land) through which passes 

the public road from G to H , and for that purpose I intend, on the 

day of , 18—, to dig a ditch in (or across) said road, at (deeeribe 

the loeality) extending from to , and to remain open days. 

Dated this day of ^ 18-% 

A B . 
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Form of order to remove an obstroctlon. 



STATE OF ILLINOIS, ) 

County OF — , J-ss. 

Town of . J 

To A B : You are hereby ordered to remove from the public 

road at (describe the loeality), in said town, an obstruction consisting of 
(describe the obsirtiction). 

Dated this day of 18—. 

C D , ) Commissioners 



E F , \ of 



Highways. 

Form of AFFiDAvrr or service. See Sec. 10, sub. 9, n; Sec. 
42, n. 



Sec. 18. If any person shall purposely destroy or injure 
any sidewalk, public brid^, culvert or causeway, or remove 
injnrtng bridge, ^^y of the timber or plank thereof, or obstruct 
fideiraiiu,eto. ' jjj^ samc, he shall forfeit a sum not less than 
three nor more than one hundred dollars, and shall be liable 
for all damages occasioned thereby and all necessary costs for 
rebuilding or repairing the same. 

1. Penalties provided by cpimtnal oode. ^^ Every person who 
shall willfully and maliciously burn or cause to be burned 
.... any bridge of the value of $50 erected across any of the 
waters of this state, such person so offending shall be deemed 
guilty of arson, and upon conviction thereof shall be punished 
by imprisonment in the penitentiary for a term not less than 
one year nor more than twenty years; and should the life of 
any pei'son be lost in consequence of any such burning, such 
offender shall be deemed guilty of murder, and punished ac- 
cordingly." R S. 1874, p. 354, § 13. 

"Whoever willfully or maliciously sets fire to, or attempts 
to set fire to any of the .... property mentioned in section 
13 .... above, with intent to burn or destroy the same, shall 
be imprisoned in the penitentiary not exceeding two years, 
and fined not exceeding $5,000.'' K. S. 1874, p. 354, § 16. 

"Whoever willfully and maliciously .... removes, injures 
or destroys any public or toll bridge, or places any obstruction 
on such bridge, or on any public road, with intent to injure 
any persons or property passing thereon, shall be fined not 
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exceeding $300, or confined in the county jail not exceeding 
one year, or both. This section, so far as it relates to roads 
and bridges, is cumulative to other remedies provided by 
law.'* R. S. 1874, p. 881, § 197. 
See Sec 17, n.; Sec. 19, n.; Penalty; Sec. 22, n. 



Sbo. 19. All suits for the recovery of any fine or penalty 
under this act shall be brought in the name of the town in 
Sain for tnm, how which the offensc is committed, before any 
^StS^^^^mS^' j'^stice of the peace or police magistrate within 
p**^ the town, who shall have jurisdiction in such 

cases, to the extent of their jurisdiction in other cases; and it 
shall be the duty of Commissioners of Highways to season- 
ably prosecute for all fines and penalties under this act; but 
in case of a failure of said ofiicers to so prosecute, complaint 
may be made by any person: Provided, Said person shall be- 
fore bringing said suit in the name of the town, give a bond 
for costs, as is provided for in the case of non-residents. 



1. ^The corporate name of each town shall be: ^ l%e town of 
(name of town),' and all acts done by the town, and all actions 
by or against the town shall be in its corporate name.'' B. S. 
i874,p. 1071, §88. 

2. Who Bhonld be plaintiff. ^^ Any action in favor of a town, 
which, if brought by an individual, could be prosecuted before 
a justice of the peace, may be prosecuted by the town in like 
manner before any such justice." R. S. 1874, p. 1073, § 48. 

The commissioners of highways cannot institute a suit 
either in their own names or name of office, even if a resolu- 
tion of the town authoriises it. Cornell v. Guilford, 1 Denio, 
610; See Gardner v. Chambersburgh, 19 111., 99. Nor can a 
private individual institute such a suit in his own name, ex- 
cept in those cases where by statute, it is expressly authorized 
to be done. Crosby v. Gipps, 19 111., 309. 

See Sec. 2; Sec. 68, n. 

3. Manner of oondnctfaig suit ^ Whenever any controversy 
or cause of action shall exist between any towns of this stale, 
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or between any town and an individual or corporation, such 
proceedings may be had either at law or equity for the pur- 
pose of trying and finally settling such controversy, and may 
be conducted in the same manner, and the judgment or de- 
cree therein shall have the like effect as in other suits or pro- 
ceedings of a similar kind between individuals and corpora- 
tions.*' . . . . R S. 1874, p. 1073, § 45. 

A suit to recover a penalty before a justice of the peace is 
a cimlj and not a criminal proceeding. Partridge v. Snyder, 
78 111., 519. 

Where the legislature creates a right of action, and makes 
no special provision for its enforcement other than by direct- 
ing that a civil action may be brought for that purpose, snch 
action may be commenced and prosecuted pursuant to the 
provisions of the general law regulating^ proceedings in civil 
cases, and parties to such actions may take any and all steps 
authorized thereby. Burson v. Cowles, 26 Gal., 535. 

The rule that the jury must be satisfied of the defendant's 
guilt before they can find against him obtains only in crimi- 
nal prosecutions affecting life or liberty. In the case of Fer- 
ris V. Ward, 4 6ilm., 499, it is intimated that the same rule 
obtains in prosecutions for obstructing public highways. 
This rule can hardly be said to be sanctioned by the authori- 
ties. The rule announced by the ancient writers and decis- 
ions is, that in all cases of prosecution to recover a penalty it 
is suffidetvt to establish every necessary averment by a clear 
preponderance of eviden-ce. Lewestou v. Proctor, 27 111., 414. 

See Trial; Evidence; Witness. 

4. Jurora. On the trial of every action in which the town 
is a party or interested, the electors and inhabitants of such 
town shall be competent witnesses and jurors, except that in 
suits and proceedings by one town against another, no inhab- 
itant of either town ihall be a juror.*' R. S. 1874, p. 1073, 
§47. 

See Juror. 

5. ^' Jadgments recovered against a town or against town of- 
ficers, in actions prosecuted by or against them, in their name 
of o£Sce, shall be a town charge, HJid when collected, shall be 
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paid to the person or persons to whom the same shall have 
been adjudged." R S. 1874, p. 10T4, § 50. 

' In suits instituted in the name of a town, judgments and 
costs resulting therefrom are properly a " town charge^^ and 
must be audited and paid out of the town treasury. Gardner 
V. Chambersburg, 19 111., 99. 

K justice of the peace, in an action to recover a penalty for 
the violation of a statute, cannot^ unless specially authorized 
by statute, imprison the defendant as a part of his judgment. 
Lewiston v. Proctor, 27 111., 414. A party is not liable, as a 
matter of course, to the highest penalty imposed by a law for 
its violation. Leech v. Waugh, 24 111., 228. 

In estimating the amount of a verdict to be rendered for 
obstructing a public road, the jury may count fractions of a 
day. Ferris v. Ward, 4 Gilm., 499. 

See Judgment; Town Charge. 

6. An appeal from a judgment of a justice of the peace, in 
a suit to recover a penalty, may be taken to the Circuit Court 
by either party to the suit An appeal is allowed under the 
general statute allowing appeals from justices of the peace, 
although the statute which prescribes the fine or forfeiture for 
the offense is silent as to an appeal. Partridge v. Snyder, 78 
111., 619. 

When a town takes an appeal, the hond should be executed 
by the supervisor of the town, in the name of the town. 
Gardner v. Chambersburg, 19 111., 99. 

See Appeal; Bond. 

7. Control of suits. ^^ § 40. The electors present at the an- 
nual town meetings shall have power 

" 3. To direct the raisins: of money by taxation for the fol- 
lowing purposes: 

*' Second, For the prosecution or defense of suits by or 
against the town, or in which it is interested. 

" 4. To provide for the institution, defense or disposition 
of suits at law or in equity, in all controversies between the 
town and any other town, or any individual or corporation, 
in which the town is interested.*' E. S. 1874, p. 1071, 2. 
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Snits instituted in the name of the town are under the con- 
trol of the town authorities, from their inception to their ter- 
mination, to be carried ou, compromised, dismissed or appeal- 
ed, as may be deemed best for their interests. Gardner y. 
Chambersbnrg, 19 111., 99. 

The commissioners of highways may negoiiate amicable 
settlements of controversies relating to public roads. This 
right is incident to their general power of prosecuting for the 
recovery of penalties. Commissioners v. Peck, 5 Hill, 215. 

8. See Complaint; Penalty; Excuse; Intent; Willful; In- 
corporated Town. 

Form of security for costs. [See B. S. 1874, p. 639.] 

STATE OP ILLINOIS, ) „ 

County of . f ^' Before X Y , Justice of the Peace. 

I, E F , do hereby enter myself security for all costs that may 

accrue in the above cause. 

Dated this day of , 18—. P M . 



Form of sommoiui. 

STATE OF ILLINOIS, ) „ 

County of . J 

The People of the State of Illinois, to any constable of said county— 
Greeting: 

You are hereby commanded to summon A B to appear before 

me, at , on the day of j 18 — , at — o'clock, — . M., to an^ 

swer the complaint of the town of for a failuro to pay it a certain de- 
mand, not exceeding two hundred dollars ; and hereof make due return as 
the law directs. 

Gi7en under my hand this day of — , 18 — . 

M S ^,J. P. 



Sec 20. All fines recovered tinder the provisions of this 

Dtoporttton ft^t, unless otherwise provided, shall be paid over to 

ot ftnet. i\^Q Commissioners of Highways of the town where 

the offense is committed, to be expended upon the roads and 
bridges in the town. 

1. See Sec. 13; Penalty. 
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Sec. 21. It shall be lawful for the owner or occn pants of 
BQiidiog side- laiid bordering upon any public road, to build 
SSS'^'fSSSg sidewalks not to exceed six feet in width, and to 
bed«e. plant shade and ornamental trees along and in 

such road, at a distance not exceeding one-tenth of the legal 
width of the road from its margin; and also to erect and 
maintain a fence, so long as shall be actually necessary for the 
purpose of raising a hedge on said margin, a distance of six 
feet from and within said marginal lines. 



1. Penalty for iujaring trees. " Whoever willfully and ma- 
liciously cuts down, destroys or otherwise injures any shrub, 
vine or tree, for ornament or use, whether standing or grow- 
ing upon the lands of another, or upon any street, road or 
public ground adjoining such land — breaks or defaces any 
fence, hedge or ditch used as a fence — throws down or opens 
any gate or bars .... shall be confined in the county jail 
not exceeding one year, or fined not exceeding $200, or both, 
and shall be liable to the person injured in double the amount 
of the damages done." R. S. 1874, p. 382, § 201. See R & 
1874, p. 392, § 269; K. S. 1874, p. 1066, § 5. 

2. Indneements to plant trees. '^ The electors present at the 
annual town meetings shall have power 

To ofier premiums, and to take such action as shall in- 
duce the planting and cultivating of trees along the high- 
ways in such towns, and to protect and preserve trees standing 
along or on highways." R. S. 1874, p. 1072, § 40, sub. 6. See 
R S. 1874, p. 1066,' §1. 

3. Protection by lignnction. The injury occasioned by un- 
lawfully cutting down trees and ornamental shrubbery is irre- 
parable, and one against which the owner is entifled to be 
protected by injunction. Tainter v. Morristown, 4 Green 
Ch., 46. Highway oflicers will be restrained at the instance of 
u land owner from removing trees standing in the highway 
adjacent to and in front of such owner's premises, unless 
such removal is demanded by the wants of public travel and 
♦ onvenience. Bills v. Belknap, 36 Iowa, 683. 
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4. Owaership of trees in highway. There would be no in- 
justice in treating the planting of trees in a highway as an 
appropriation of them to public use for the purpose of orna- 
tiient or shade, and prohibiting either the owner or public 
officers from removing them without the consent of the other. 
But until such legislation is provided, trees planted in the 
highways must be deemed the property of the owner of the 
land; and all by-laws passed for the protection of such trees 
can apply only to other persons. Lancaster v. Kichardson, 4 
Lans., 136. But see Baker v. Normal, Sup. Ct. 111., 1876, 9 
C. L. N., 358. 

See Trees. 



Sec 22. Any person owning, using or occupying lands on 
both sides of an^ public highMray, shall be entitled to the 
FftrmcmMtoff privilege of making a crossing under said high- 
iiiid«riiighwi7. ^ay f^^f the purpose of letting his cattle and other 
domestic animals cross said road: Provided, Said person shall 
erect at his own expense, a good and substantial bridge, with 
good railings on each side thereof, and build an embankment, 
of easy giade, on eithei side of said bridge; said bridge to be 
not less than eighteen feet wide, and to be approved by the 
Commissioners of Highways of the town in which said bridge 
is built, and the pame to be kept constantly in good repair, by 
the owner or occupant of said land, the construction subject 
always to the consent and approval of the Commissioners of 
Hijzhways of said town: Ana provided^ furtJier^ That in case 
Bu^ crossing is made on any water-way or natural channel 
for water and where a culvert or bridge is maintained as re- 
quired for road purposes, said owners or occupants shall not 
be required to pay for or construct any more of said crossing 
than the additional cost of such crossing over and above the 
necessary cost of a suitable culvert ox bridge for road pur- 
poses at such place. 



1. Who must repair. Wliere a bridge is built by an in 
dividual, over a natural stream for his own benefit, and ia 
accepted by the public as a public bridge, the public is 
8 
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bound to keep it in repair. Djgert v. Schenek, 23 Wend. 
446. 

See Dedication. 

"Where the necessity for a bridge is created by the act of an 
individual or corporation in cutting a canal, ditch or railway 
through a highway, it is the duty of the author of the neces- 
sity to make and repair the bridge. Perley v. Chandler, 6 
Mass., 454. Such duty is also incumbent upon the subsequent 
purchasers of the land. Nobles v. Langley, 66 N. C, 287; 
People V. Chicago, etc., R R Co., 67 IIL, 120. And as re- 
spects this obligation, to repair, the term bridge includes not 
only the structure across the stream, but also such abutments 
as are necessary to make it accessible and useful. Common- 
wealth V. DeeriSeld, 6 Allen, 449. 

Individuals chargeable with the duty of repairing a bridge 
are liable for the damages arising from its imperfection, Dy- 
gert V. Schenck, 23 Wend., 446. In Massachusetts, under 8 
statute making towns liable for damages resulting from de- 
fects in the highways, it was held that a town cannot be held 
liable for damages which are sustained in consequence of im- 
proper or unauthorized uses of the highway, which occasion 
or contribute to accidents. Babson v. Kockport, 101 Mass., 
98; Britton v. Cummington, 107 Mass., 349. Under the same 
statute it was also held, that in order to render a town liable 
on account of an accident happening in a highway, the defect 
in the way must be the sole cause of the injury. Babson v. 
Rockport, 101 Mass., 98. The only exception is where the 
contributing cause is a pure accident, and one which common 
prudence and sagacity could not have foreseen and provided 
against. Rowell v. Lowell, 7 Gray, 103. 

See Negligence; Crossing; Bridge; Sec 16; Sec 17, n. 



Seo. 23. And where any brid^ on a public road is con- 
structed over a stream or body of water, where the depth or 
.current of water, or the nature of the bank or banks of socli 
stream or body of water is such as to render a fence on the 
marginal line of the public road impracticable, orveryexpen- 
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siYe to conatrnct and keep in repair, the owner of the land 
bordering on the public road shall have the right to connect 
the read fence on either or both banks of the stream or 
body of water, to said bridge or any pier or abutment thereof, 
or to any embankment or timber approach to said bridge: 
Provided^ That no necessary ford across said stream or wSlj 
of water shall be permanently obstructed thereby: And pro- 
vided^ further^ That any such connecting fence shall be con- 
structed by the consent and under the direction of the Com- 
missioners of Highways of the town in which the bridge may 
be located. 



1. The statute Is only affirmative of the common law right of 
owners of lands whereon a public road is laid, to use and enjoy 
the use of the lands, subject only to the easement which the pub- 
lic have in the highway. Where a land owner, by permis- 
sion of the commissioners of highways, joins his fence to the 
approaches of a bridge erected across a stream on his 
land, and is ordered to remove it as an obstruction to a 
ford across the stream, he is not liable to an action for refusal 
to comply with such order, if the ford is in no sense necessary 
to the public for tlie purpose of travel. Old Town v. Dooley, 
Sup. Ct., 111., 1876, 8 C. L. N., 348. But such a fence, if 
erected without the consent of the commissioners of highways, 
\^ jprimafacie^ at least, an obstruction to the highway, and an 
action will not lie against an overseer for removing it. Baird 
V. Clark, 12 Ohio St., 87. 

See Fence; Trees; Highway; Sec; 15; Sec. 17, n. 



Seo. 24. All public highways laid out by order of the Com- 
missioners of Highways, or Supervisors, on appeal, shall not 
width of ^^ 1^3^ ^'^^^ ^^y ^^^^ wide nor more tlian sixty feet 
mghvay^ wide: Provided^ The Commissioners may lay out 
roads not less than forty feet wide nor more than sixty feet 
wide, when so prayed for by the petitioners, if such road does 
not exceed two miles in length: And provided^ further^ 
That all public roads shall be opened within five years from 
the date of the filing of the order laying out the same, or t>e 
deemed vacated. 
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1. Maxlmnm and miBimiim widdi. Althongh the statute re- 
quires public roads to be laid out not more than sixty nor less 
than forty feet wide, yet, when they are claimed not as being 
laid out under the statute, but by reason of a dedication, or of 
a user for twenty years or more, they may be of greater or less 
widtlu Harlow v. Hnmiston, 6 Cow., 189. 

Where a highway of a prescribed width has been laid out 
and established under the statute, it will be confined to that 
width unless increased by dedication or otherwise. The mere 
fiu^t that it has been graded and has been traveled a greater 
width, but outside of the road as laid out no particular strip 
has been used, does not change the boundary of the road. 
Harding v. Hale, 61 111., 192. 

A road cannot be located alongside of and adjoining another 
public road, so as to increase the width of both exceeding the 
maximum width prescribed by the statute. Boad Case, 4 
W. & S., 39. But if required by the nature of the ground, 
one road may connect with another by a very acute angla 
West Pikeland Eoad, 63 Pa. St., 471. 

2. Order should fix width. The fixing of a width to a road 
is an essential element of the validity of the order establishing 
it, and should be so treated upon direct appeal. Alvord v. 
Ashley, 17 111., 368. 

An order directing a road to be opened of less width than 
the minimum width prescribed by the statute, being in con- 
flict with a positive legal provision, is erroneous, and will be 
set aside on certiorari. Burrows v. Vandevier, 3 Ohio, 383. 
In Iowa it was held that an order of the County Court estab- 
lishing a road of greater width than the maximum width al- 
lowed by the statute is erroneous, and can be corrected on ap- 
peal, but is not void and cannot be attacked collaterally. 
Ejiowles V. Muscatine, 20 Iowa, 248. 

See Width; Jurisdiction. 

8. As to time within which road mvam be opened, see Sec. 80, n* 
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Sec 25. The CommiBsioners of Highways of each town may, 
Notice andutftat wheii thej shall deem it advisable, pat up and 
drtnngonbrtdge. maintain, in conspicuous places, at each end of 
any bridge of such town, maintained at the public charge, a 
notice with the following words, in large characters: Five 
dollars fine for riding or driving on this oridge iaster than a 
walk. 



Sec. 26. Whoever shall ride or drive faster than a walk, 

pwiaity tortMtdriv- ovcr any bridge upon which notice shall have 

BcoAiffidge. ]yQQj^ placed, and shall then be, shall be guilty 

of a misdemeanor, and, upon conviction, shall be fined for 

any such offense the sum of five dollars ($5.00.) 



1. Penalty provided by erimiiial code. ^^ Whoever shall ride 
or drive over any bridge across tl)e" Illinois and Michigan 
^^ canal faster than a walk, shall, for each offense, be fined not 
exceeding $5." E. S. 1874, p. 192, § 23. 

See Sec. 5, n.; Penalty. 

2. Notice. In Massachusetts it was held that a by-law 
made by a bridge corporation, imposing a penalty for riding 
or driving a horse over their bridge at a rate faster than a 
walk, is not binding on any person who has not actual notice 
of it, unless posted at each end of the bridge, as required by 
the statute authorizing the corporation to make such by-law. 
Worcester v. Essex Merrimac Bridge Corporation, 7 Gray, 
457. 

See Sec 5. 



, Sec. 27. The Commissioners of Highways of the several 
Opening ditciiet.ete^ towus are hereby authorized to enter upon 
Jiemant'^^'Sm^ ^^7 ^^^^ adjacent to any highway in their 
i^ town for the purpose of opening any ditch, 

drain, necessary sluice or water course, whenever it shall be 
necessary to open a water course from any highwav to the 
natural water courses, and to dig, open and clean ditches upon 
said land for the purpose of carrying off the water from said 
highways, or to arain any slough or pond on said highway: 
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Provided^ That unless the owner of such land or his agent 
shall first consent to the cuttins; of such ditches, the Commis- 
sioners shall apply to any Justice of the Peace in the county 
in which such road is situated, for a summons directed to any 
constable of said county, commanding him to summon the 
aaid owner to appear before the said justice, at a time and 
place specified in such summons, not less than five nor more 
than fifteen days from the date thereof, for the purpose of 
having the damage assessed, which such owner may sustain 
by reason of the digging or opening of such ditches or drains. 
The said summons shall be under the hand of such justice, 
and be served in the same manner as a summons is now served 
in civil actions before justices of the peace. On the return of 
such summons, a venire shall be issued for a jury, as in other 
cases in the trial of civil actions before justices of the peace, 
which jury shall assess such damages and render a verdict 
therefor, which shall be final and conclusive, of the amount of 
damages sustained by such person, and the amount so awarded 
shall DC audited, levied and ooUected in the same manner 
provided in Section 14, Article 17, of the township organiza- 
tion law, and the Commissioners of Highways shall l^ war- 
ranted, and are hereby empowered to enter such lands and dig, 
open, and clean such drains, ditches and water courses as afore- 
c^id for the purposes contemplated in this act, and are further 
authorized to use and employ the road labor and money of 
their town for such purposes: Provided^ Thsit in case the 
owner of said lands is a non-resident, service may be had by 
leaving a copy with the occupant or agent, or bv notice in the 
same manner as prescribed in section forty-ohe (41) of this act 



1. Assessment of damages. An overseer of highways iias 
no authority, aside from the statute, to appropriate any land 
not lying within the limits of a highway. He has no author- 
ity to make a ditch through adjoining lands for the purpose 
of having water turned off from the highway, however im- 
portant it may be to the public to have it done, and for such 
an act the owner of the land may maintain tresspass against 
him. Plummer v. Sturtevant, 32 Me., 325. 

See Watercourse. 

2. Section fourteen, article seventeen, of the township organiza- 
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tion law, referred to in the statute, is as follows: " Whenever 
it shall be necessary, in any town, to build a bridge, the cost 
of which shall be more than can be raised by ordinary road 
taxes, the commissioners of highways shall lay before the town 
auditors of such town a statement of the amount of money 
necessary for the construction thereof, and said board of 
auditors shall certify the same to the board of supervisors of 
the county in which such town is situated. The amount so 
certified shall, by said board of supervisors, be levied on the 
taxable property of such town, and collected by the collector 
thereof, in the same manner as other taxes are levied and col- 
lected." L. 1861, p. 249, § 14. This township organization 
law was repealed by an act approved March 31st, 1874, and 
in force July 1st, 1874. R S. 1874, p. 1029, § 5, sub. 469. 
3. See Owner; Damages; Kecessity; Sec. 36, n. 



Sbo. 28. The Commissioners of Highways may alter, 
widen or vacate any road, or lay out any new road in their 
AitoniiiMrwumiiig.T«j»t. rcspectivc towns, when petitioned by any 
tac and wyiiiff o«t roMia. number of freeholders, not less than twelve, 
residing within three miles of the road so to be altered, 
wideneu, vacated or laid out. 



1. Special Legislatioii. ^^The general assembly shall not 
pass local or special laws in any of the following enumerated 
cases, that is to say: for — laying out, opening, altering and 
working roads or highways; vacating roads." .... Constitu- 
tion, 1870, Art. 4, § 22. 

2. Circumstances that warrant laying out a road. The great 
and substantial purpose of the statute is to afford facilities 
for the passage of travelers and the transportation of property. 
Blodgett V. Boston, 8 Allen, 239. When the want of a road 
would prevent people from getting to market or church, or 
other places where their lawful business or duties require them 
to meet, a road is necessary. Extension of Second Street in 
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Colnmbia, 23 Pa. St., 346. Pleasure travel may be acconimo* 
dated as well as business travel. A highway may be laid aut 
with the design to provide access for the public to points or 
places esteemed as pleasing natural scenery. HJ^inson v. 
Nahant, 11 Allen, 530. Ornament and the improvement of 
the grounds about a public building may well be taken into 
consideration, and regarded in oonnection with the conven- 
ience and necessity of a proposed highway, but they do not 
alone constitute a sufficient basis for establishing one. Wood- 
stock V. Gallup, 28 Vt., 687. 

A highway should not be laid out upon any consideration, 
other than the public good. Gurnsey v. Edwards, 26 N. H., 
224; Mitchell v. Illinois, etc, R R Co., 68 111., 286. Nor 
should a highway be altered unless the interests of the public 
require the alteration. Kenedy v. Erwin, Busb. L., 387. It 
is not a requisite of a public road, that all the inhabitants of 
the county will have occasion to use it; it is sufficient if many 
persons beside those owning the land where it terminates 
find it useful and convenient. West Pikeland Koad, 63 Pa. 
St., 471. Public interests are made up of private, and the 
good of the public is but the good of various individuals that 
form and compose the public. It is perfectly proper that the 
individual interests of all should be considered by the com- 
missioners of highways in coming to the conclusion whether, 
upon the whole, the public good requires a road to be laid out 
Hopkinton v. Winship, 35 N. H., 209. But a highway 
should not be laid out colorably for the use of the public, but 
really for the benefit of individuals. Parks v. Boston, 8 
Pick., 218. 

In determining whether a proposed highway would be of 
common convenience and necessity, the expense of construct- 
ing it and keeping it in good and sufficient repair, and the 
ability or -inability of the town to bear the burden, are sub- 
jects proper to be considered by the commissioners. Bristol 
V. Branford, 42 Conn., 321. 

See Highway. 

8. Proceedin^i^ to alter or widen a road do not establish the 
road sought to be altered or widened. Where there is no val- 
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id road, proceedings to alter or widen are void. Derasey v. 
Bonnellj, 68 111., 40. 

^^ Altering," as used in the statute, means changing the ter- 
mini or width of a road. It contemplates taking a new piece 
into the highway. Callender v. Marsh, 1 Pick., 418. 

See Altering. 

4. The right of eminent domain, by which private property 
may be taken for pnblic nse, is an inherent sovereign power, 
and can be exercised ad libitumj by the legislature, by 
making just compensation to the owner. With this limita- 
tion, the manner in which it shall be exercised is in the dis- 
cretion of the legislature, so that it is invoked for public 
uses and purposes, and only when required by the public ne- 
cessity. Johnson v. Joliet, etc., R R Co., 23 111., 202. 

Every state has the right to make public roads through 
United States lands lying within it, under its power of emi- 
nent domain. The United States have no power to interfere 
with this right* the state legislature having exclusive jurisdic- 
tion. United States v. Kailroad*BridgeOo., 6 McLean, 517. 

The taking of private property for pnblic use, does not in- 
fringe the claims of the constitution designed to protect the 
obligation of contracts, and the principle is well settled that 
all property is liable to be taken for p\iblio use^ including 
property under mortgage, and the franchise of a corporation 
chartered by the State. Alabama, etc., R R Co., v. Kenney, 
39 Ala., 307. All grants made by the State, although irre- 
vocable, are subjected to the right of eminent domain, unless 
that right is expressly relinquished. Illinois, etc.. Canal v. 
Chicago, etc., R R Co., 14 III., 314. Thus a bridge erected 
by a private company which was incorporated with the exclu- 
sive privilege of erecting such a bridge, and taking tolls for 
passing the same, the bridge being held and used for the pur- * 
poses for which the company was created, may be taken and 
laid out as a highway, compensation being made therefor the 
same as to an individual from whom land is taken. West 
Biver Bridge Co. v. Dix, 6 How., 607. So the franchise of a 
turnpike company may be taken. Armington v« Baruet, 15 
Vt,745. 
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The fact ths,t propertj/ souglit to be taken for a high if ay be- 
longs to a corporation, which acquired it8 title by the exercise 
of the right of eminent domain, does hot affect the right to 
take it Chicago, etc., R R. Co. v. Lake, 71 111., 333. 

The right to take land under the power of eminent domain 
is not restricted by any disabilities of the owner. East Ten- 
nessee, etc., R. R. Co. V. Love, 3 Head, 63. 

In laying out a highway, lands upon which buildings are 
erected may be taken. The buildings remain the property 
of the owner, but the highway officers can remove them if 
the owner does not. State v. Reed, 38 N. H., 59. 

A proceeding to condemn land for a right of way being an 
extraordinary and summary remedy, all the requirements of 
the statute under wlilch it is instituted must be strictly ob- 
served. Chicago, etc., R. R. Co. v. Smith, 78 111., 96. 

See Eminent Domain. 

5. Condemnation of toll roads and bridges and railroads. 
" Whenever the county board of any county shall deem it for 
the public interest that any toll bridge in snch county should 
be made a free bridge, it may take and condemn the same for 
that purpose, in the manner then provided by law for the ex- 
ercise of the right of eminent domain. If the bridge is sit- 
uated in two counties, such right may be exercised, and the 
proceedings had in behalf of such counties, jointly." R. S. 
1874, p. 1060, §15. 

" Whenever the county board of any county shall deem it 
for the public interest that any toll road situated in the county 
onght to be made a free road, it may take and condemn the 
same for that purpose, in the manner then provided by law 
for the exercise of the right of eminent domain. When any 
snch road is situated in several counties, tlie proceedings shall 
be by all snch counties jointly." R S. 1874, p. 1064, § 24. 

" The exercise of the power, and the right of eminent do- 
main, shall never be so construed or abridged as to prevent 
the taking, by the general assembly, of the property and fran- 
chises of incorporated companies already organized, and sub- 
jecting them to the public necessity the same as of individ- 
uals." Constitution 1870, Art. XL, § 14. 
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6. Jnrisdiction and powers of commissioners. The commissiou- 
ers of highways have no jurisdiction in the matter of laying 
avt a highway which is not to be wholly within their town, 
unless under some expr^d« provision of law, as where the 
road is to be on the town line, and then they act in conjunc- 
tion with the commissioners of the adjoining town. See 
Griffin's Petition, 27 N. H., 343. 

See Incorporated Town; Sec. 10, sub. 2; Sec. 66. 

In laying out a highway, want of jurisdiction renders the 
proceedings void; but irregularities and errors in the course 
of the proceedings make them merely voidable^ and they re- 
main valid until legally avoided by the person having the 
legal right to interfere. State v. Weare, 38 N. H., 314. 
Such irregularities and errors can be taken advantage of only 
by those whose rights and interests have been disregarded by 
non-compliance with the law. State v. Richmond, 26 N. H., 



See Waiver; Irregularities; Majority. 

Where a road has been established by a proceeding under 
the statute, it cannot be vacated by a contract or arrangement 
between the commissioners and the owner of the land over 
which it has been laid out. Anderson v. Commissioners, 12 
Ohio St, 635. Nor can a town by vote authorize or compel 
the commissioners to lay out, alter or discontinue a highway. 
Their duty being expressly pointed otU^iy lawj they can 
only act in obedience to its provisions. Keen v. Stetson, 6 
Pick., 492. 

See Mandamus. 

Commissioners are not liable for their action in laying out 
a highway where they have jurisdiction and violate no law, 
even if they lay it out from malicious motives. Sage v. Lau- 
rain, 19 Mich., 137. 

See Private Action; Injunction. 

The petitioners for the laying out or vacation of a road ini- 
tiate the proceedings, but the public is the real party in in- 
terest. They act only on behalf of the public People v. 
Wheeler, 21 N. T., 83. 

7. ^'Twelve freeliolders." The statute provides that the 
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petitioTii for a road shall be dgned by freeholders, and a peti- 
tion signed by other than freeholders is utterly nugatory. 
The property qoalification of the signers is that which gives 
efficacy to the instrument Williams v. Holmes, 2 Wis., 129. 
The statute hy freeholders means such as have the legal title 
to real estate — such as are freeholders without a proceeding 
in court to make or declare them so. People v. Hynds, 80 
N. Y., 470. 

The petition, to be effective by the action of the commis- 
sioners, must he signed by twelve freehoLders residing in the 
town in which the road is to be laid out. Wame v. Baker, 
35 111., 382. And each of the twelve must have a free-hold 
interest va the town in which he resides. Damp v. Dane, 29 
Wis., 427. 

The petition, to give the commissioners jurisdiction, must be 
signed by at least twelve freeholders, bnt the vAthirawal of 
one of the petitioners after the jurisdiction has attached does 
not oust it. Little v. Thompson, 24 lud., 146. It is no ob- 
jection to a petition that it is signed by more than twelve, 
and if twelve are competent, it is of no consequence that the 
others, or some of them, are not Commissioners, etc, v. 
Judges, etc., 7 Wend., 264. 

The petition need not allege that the petitioners are free- 
holders, nor that they live within three miles of the proposed 
road, and these facts, tliough not alleged, may be proved on 
the hearing on the petition. Brown v. McCord, 20 Ind., 270. 

Wliere it is conceded that the petitioners for a road are 
freeholders, parol evidence is admissible to show the location 
of the freeholds. Bushwick v. Meserole, 10 Wend., 122. 
Where the question comes collaterally in issue, proof that the 
petitioners for a road were freeholders may be made by paroL 
Peaceable possession with claim of title is prima fade evi- 
deuce of seizin in fee. Austin v. Allen, 6 Wis., 134. 

Form of petition for the alteration of a road. 

STATE OP ILLINOIS, ) 
County of ^ j-gs. 

To WIT OF . ) 

To the commissiooers of highwajs of said town: The oiidersigned, 
being not less than twelve freeholders residing in said town within three 
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miles of the road lying in said town, described as follows: [describe the 
road], hereby petition you to alter said rf^ad [or a portion of said road] as 
follows: [state the line of the road as desired,] 

Dated this day of , 18—. 

[Signatures of twelve or more freeholders.] 

INDORSEMENT OF TOWN CLERK. 

Petition for altering road from to . 

Filed this day of , 18—, in the ofBce of the town clerk of the 

within named town of^ . P O , Town Clerk. 



Form of petition for the widening ei a road. 

STATE OF ILLINOIS, ) 

County of , [ ss. 

Town of ^. ) 

To the commissioners of highways of said town: The nndersigned, 
being not less than twelve ft*eeholders residing in said town withm three 
miles of the road lying in said town, described as follows: [describe the 

road], said road being now feet in width, hereby petition you to 

widcoi the same to the Width of [not more than sixty] feet. 

Dated this day of , 18—. • 

[Signatures qf twelve or more freeholders,] 

Form of petition for the vacation of a road. 

STATE OF ILLINOIS,) 

County of , \ ss. 

Town OF . J 

To the commissioners of highways of said town : The undersigned, 
being not less than twelve freeholders, residing in said town within three 
miles of the road lying in said town, described as follows: [describe the 
road], hereby petition yon to vacate said road [or the following portion of 
said road (deseribing the portion)]. 

Dated this day of , 18—. 

[Signatures of twelve or more freeholders.] 

[indorsement of town olerk. See form above.] 

Form of petition for a new road* 

STATE OF ILLINOIS, ) 

County OF , J-sa. 

Town OF . ) 

To the commissioners of highways of said town: The midersigned, 
being not less than twelve freeholders residing in said town within three 
miles of the following described route: Commencing at [or near (stating 
the place of commencing)] in said town, and proceeding from thence in a 
general course [northeasterlif] and terminatiiucat for naar {stating the place 
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cf terminating^ hereby petition yon to lay o«t a new road thereon, of 
the widtli of [%ot le$$ thanfortp nor more than «M^jr] fept. The lands orer 
which said proposad road is to pass, and the names of the owners thereof; 
so far as known, are as follows : 



8UBDiVUI0N. 


Sec. 


Town. 


Bangs. 


P. M; 


OWNEB. 










.... 


.... 


p T\ 










> • ■ * 


. ■ • • 


E F • 



Dated this day of , 18—. 

[Signatures qf twelve or morefreekolden.'] 

[iNDOBSBMBNT OF TOWN CLEBK. Soo Form OB page 125.J 



Sec. 29. Said petition shall set forth in writing, a descrip- 
petitioD, what It ^^on of the road, and what part thereof is to be 
miMt set form. altered, widened or vacated, and if for a new 
road, the names of the owners of lands, if known, and if not 
knovm it shall be so stated, over which the road . is to pass, 
the points at or near which it is to commence, its general 
course, and the place at or near where it is to terminate. 



1. ^^ The words Sirritten' and ^in writing' may include print- 
ing and any other mode of representing words and letters; 
but when the written signature of any person is required by 
law to any official or public writing or bond required by law, 
it shall be in the proper hand writing of such person, or in 
case he is unable to write, his proper mark." R. S. 1874, p. 
1012, § 1, sub. 16. 

Writings used in legal proceedings should be of a perma- 
nent nature. However a signature may be held sufficient in 
private writings, writing in, pencil is not sufficient in public 
records, nor in papers drawn to be used in legal proceedings 
which must become public records. Meserve v. Hicks, 24 
K. H., 295. Thus a petition for a road, signed by the petition- 
ers in pencil, is not sufficient, and if objection is made at the 
earliest moment the petition should be dismissed. Lord 7. 
Dunbarton, Sup. Ct. N. H., 7 0. L. N., 378- 

See Signature. 
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2. Petttioii flhoald not be doable. Two diBtinct highways 
should not be petitioned for in the same petition; Baker v. 
Asliland, 50 N. H., 27; not even if they intersect each other. 
State V. Oliver, 4 Zab., 129. See Weckler v. Chicago, 61 lU., 
142. Nor should a petition designate two particular routes, 
on one or the other of which it is desired that a road should 
be laid out. Matter of Highway, 2 Halst, 37. But the ob- 
jeciion that a petition is double, being a petition for two dis- 
tinct highways, must be made in due season, for it may be 
waived like any other objection to the form of the petition. 
Hardy v. Keene, 64 N. H., 449. 

A prayer for a new road, and for vacating an old road, may 
be included in the same petition; Anderson v. Wood, 80 111., 
15; and whether Ae proceedings to discontinue the old road 
are valid or not, will not affect the new road if that is prop- 
erly laid out. People v. Robertson, 17 How., 74. 

Where the contest in the application for two roads is, in 
effect, as to tlie choice of two routes for the same road, the 
applications may be cortsidered and acted upon together. 
Brown v. Ellis, 26 Iowa, 85. 

See Waiver; Irregularity; Sec 73, n. 

8. Names of laad owners. A petition for the laying out of 
a road, which fails to give the names of the owners of the 
land over which the road will pass, or to state that they are 
not known, is defective. In such case, to say that the owners 
of the land are the heirs of a designated person, is not giving 
the names of the owners. Hughes v. Sellers, 34 Ind., 387. 
When from any cause a rational doubt exists as to the owner- 
ship of any lands, they should be designated as the lands of 
anknown owners. Himmelmann v. Steiner, 38 Cal., 178. 

See Owner; Sec. 37, n. 

4. Descripdon of tbe road. A petition for a road is suffi- 
ciently definite if it sets out the termini and the general 
course between them, without specifying the courses and dis- 
tances. That is the business of the commissioners of high- 
ways if they conclude to lay out the road. People v. J udges, 
etc., 23 Wend., 360. 

The termini, however, should be definitely stated. A peti- 
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tion which describee the beginning point of a road as near 
the corner between the northwest and northeast quarters of a 
certain sectiod, without designating which corner, is bad. 
Farmer v. Pauley, 60 Ind., 583. So where a highway is de- 
scribed as beginning at the State line, in a certain section, the 
description will be too indefinite, where the section lies a mile 
in extent on the State line. Shute v. Decker, 51 Ind., 241. 

A petition for a change in location of certain parts of s 
road should set forth particularly the parts proposed to he 
changed. Chartier s Boad, 48 Pa. St, 814. 

It is not necessary to name any width in a petition for a 
new road. Kennett's Petition, 24 N. II., 189. 

See Description; Width. 



Sec. 30. Whenever any such number of freeholders de- 
termine to petition the Commissioners of Highways for the 
oopiM of petition to be potted alteration, widening or vacation of any 
-proof of poetiBgnoticee. j.^^^ ^^ laying out any new road, they 

shall cause a copy of this petition to be posted up in three of 
the most public places in the town in the vicinity of the road 
to be laia out, altered, widened or vacated, at least twenty 
days before any action shall be had in reference to such peti- 
tion. The posting of any notice required by this act may be 
proved by the affidavit of the person posting the same, or by 
other legal evidence. 



1. Postiiig eoplei. The requirement of the statute in ro* 
gard to the posting of copies of the petition for a road is a 
jurisdictional one, and if not complied with the laying out of 
the road will be invalid. Carr v. Fayette, 37 Iowa, 608. 

See Jurisdiction; Irregularity. 

2. Proof of posting. On the hearing of a petition for a road, 
to prove the posting of the copies it is not necessary to call 
as witnesses the parties who posted them. That can be proved 
by an ex parte affidavit^ the same as the service of a paper 
which may become necessary in the progress of a cause. 
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Wells V. Hicks, 37 111., 343. It is not necessary that proof of 
such posticg should be in writing and entered of record. In 
a proceeding by certiorari where the affidavit of posting does 
not show that the places where the copies were posted were 
the most publio places in the town, it will be presumed, in 
the absence of anything appearing to the contrary, that proof 
of snch fact was otherwise made before the commissioners of 
highways, Carr v. Fayette, 37 Iowa, 608. So where the affi- 
davit fails to state the time when the posting was done, it will 
be presumed that proof was otherwise made that the copies 
were posted for the required length of time. McCoUister v. 
Shuey, 24 Iowa, 362. 

3. Computation of time. When notice must be given for a 
certain number of days, in computing the number of days, 
the day on which the notice is given must be counted as a 
whole day, although the notice is given in the afternoon. The 
law in such cases does not recognize a part of a day. Faulds 
V. People, 66 111., 210. 

See Time; Day. 

Form of affidavit that copies of petition have been posted* 
STATE OP FLLINOIS,)-- 

COUNTY OP ^ . J 

I, A B , on oath say that on the day of , 18—, I posted 

up three copies of the within (or annexed) petition, as followa: 

One copy at 

One copy at and 

One copy at in 

the town of , in said county, they being tliroe of the most public 

places in said town, in the vicinity of the road described in said petition. 

Subscribed and sworn to before me > 
tldB day of , 18—.. f W S > J.P. 

I 

Ssa 81. Whenever the Commissioners of Highways shall 
or in«eci9g to receive any such petition with tne proof of 



euniM route-node©. i]^q posting of copics, as iu the ucxt preceding 
section specified, they shall fix upon a time when and .where 
they will meet to examine the route of such road, and to hear 
9 
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reasons for or a^inst the altering, widening, vacating or lay- 
ing out the same which meeting shall be within twenty days 
after the expiration of the twenty davs required for the post- 
ing of the copies of the petition in tfiengxt preceding section, 
and they shall give at least ten days' notice of the time and 
place of such meeting, by posting up notices in three of the 
most public places in the township, m the vicinity of the road 
to be widened, altered or vacated. 



1. DisqaaMcation of commissioner. The common law rule 
that a judge cannot sit in a cause in which he is interested 
does not apply to commissioners of highways. Foot v. Stiles, 
67 N. T., 399. A commissioner is not prohibited from act- 
ing in the laying out of a road, either by the fact that he is 
owner of lands through which the projected highway runs; 
Danvers v. Essex, 2 Met, 185 ; or by reason of his being reUU- 
fid to one of \}si'^ petibionivs. People v. Wheeler, 21 N. Y., 83. 

2. Amendments. The commissioners of highways should 
refuse to act when in their opinion the petition presented to 
them is not in accordance with the requirements of the law. 
^\i^ petition cannot he amended at the hearing. It they err 
in, their refusal to act, the remedy by mandamus is at hand. 
Warwick v. Orange County, 13 Wend., 432. 

See Mandamus; Petition*; Certiorari. 

3. Notice by publieation. Where notice of the proceedings to 
open streets is required to be given by publication only, and 
it is thus given, the law implies notice and will not admit tes- 
timony to disprove it, and in such case want of actual notice 
in any part is no ground for relief in equity or otherwise 
against such proceedings. Methodist Church v. Baltimore, 6 
Gill, 391 ; Johnson v. Joliet, etc., R. R. Co., 23 HI., 202. See 
Soward v. Pritchctt, 37 111 621. 

See Fraud. 

4. The giving of the notice required by the statute of the time 
and place of the meeting of the commissioners of highways, 

Js in the nature of a condition jyt'ecederit to any action on 
their part, and to the exercise of the power to appropriate 
land of the citizen to the public use. Wood v. Commissioners 
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of Highways, 62 111., 891. 

After a petition for a highway has been posted twenty days 
the commissioners must give twenty days additional notice of 
the time and place of their meeting. Their notices should 
not be posted until the petition has been posted twenty days. 
Corley v. Kennedy, 28 ill., 143. 

The notices of the meeting need not be addressed to any 
one. Baldwin v. North Branford, 32 Conn., 47. But they 
should follow the language of the statute. In Wisconsin^ 
under a statute requiring the commissioners of highways to 
give notice of a meeting to ^Mecide^' upon an application for 
a road, it was held that the requirement was not satisfied by 
a notice of a meeting " to make an examination and survey 
of the proposed road." Austin v. Allen, 6 Wis., 134. So a 
notice of a meeting " to take into consideration" the petition 
of A. B. was held insufficient Babb v. Carver, 7 Wis., 124. 

An objection by a party over whose land a proposed road 
will pass to the laying out of the road, but not to the notice 
of the meeting to consider the matter, is a waiver of an i/r- 
regularity in the notice. State v. Langer, 29 Wis., 68. 

See Waiver; Notice. 

5. Time .of meeting. The requirement that the commission- 
ers of highways shall meet within twenty days after the ex- 
piration of the twenty days required for the posting of the 
copies of the petition for a highway, is not directory merely, 
but is peremptory — such a meeting is essential to the validity 
of their action. What is said to the contrary in Wells v. 
Hicks, 27 111., 343, is to bo regarded as obiter dictum merely. 
Commissioners v. Harper, 88 111., 108. But it is not essen- 
tial that the commissioners should reach a decision within 
the twenty days. Wells v. Hicks, 27 111., 848. 

See Directory; Sec 32. 

6. Examination of route. The statute does not require the 
commissioners to pass over every part of a proposed road. It 
is sufficient for them to make a personal examination of the 
route of the road, so far as may be necessary to arrive at a 
jnsr and fair conclusion as to the propriety of laying out the 
road. Commissioners v. Supervisors, 27 111., 140. 

See Entry; View. 
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Form of notice of the hearing of a petitiim for the alteraticniy widen- 
ing or Tacation of a road. 

STATE OP ILLINOIS,! 

COUM TT OF , \ 88. 

Town OF J 

A petition haying been presented to the commissioners of highways of 
said town, for the alteration [or widening or vacation] of the following 
road [deioribe it}, we, the commissioners of highways of said town, hereby 

give notice that on the day of , 18—, at o'clock in the 

noon, at [itate the place of meeting], we shall meet to examine the ronte of 
such road, and to hear reasons for or against the altering \or widening or 
Tacating] the same. 

Dated this day of ^,18—. 

A B , ) Ck>mmissioner8 

C D , \ of 

£ F , ) Highways. 

(fobm of AFFiDAvrr OP THE POSTING OF NOTioB. See Scc 30, n.) 

IKDOBSEMENT OF TOWN OLEBX* 

Notice of first hearing on petition. 

In matter of road trom to 

Filed this -^ — di^ of ^ 18^» in the office of the town clerk of 

within named town of , 

X Y , Town Clerk. 



•h 



Form of notice of the hearing on a petitloA tw a new road* 

BOAD NOnOS. 

STATE OF ILLINOIS, ] 
County of • 
Town of — 

A petition haying been presented to the commissioners of highways of 
said town to lay out a new road on the following route: [deecribe it] we, 
the commissioners of highways of said town, hereby give notice that on 

the day of , 18—, at o'clock in the noon, at [etate the 

plaee of rMeHn§\ in said town, we shall meet to examine the ronte of snch 
road, and to hear reasons for or against the laying ont the same. 

Dated this day of-—, 18—. 

A B , ) Commissionen 

.,t of 

• F ^ ) Highwaya. 
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Sec. 32. The Commissionerg may, bj public annonncement, 
AOionrnment-decision ^^d bv the posting of a notice at the time 
y.pn)ceeduig« uwnon. j^^d placo named for the first meeting, ad- 
journ the meeting from time to time, but not for a longer pe- 
riod than twenty days in all; and shall, at the first or such 
adjourned meeting, within said twenty days, decide and pub- 
licly announce whether they will grant or refuse the prayer 
of the petition, and shall indorse upon or annex to the peti- 
tion a orief memorandum of such decision, to be signed by 
the Commissioners. Such decision shall be subject to revoca* 
tion, in c^e the prayer of the petition is granted, in the man<» 
ner hereinafter provided. In case the Commissioners refuse 
to grant the prayer of the petition, they shall, within ten 
days thereafter, file the same, so indorsed or with such decision 
annexed thereto, in the office of the Town Clerk. 



1. A^joamment. The commissioners of highways are the 
sole judges of what is a sufficient cavse to adjourn pending 
proceedings before thera/or the laying out of a road, ilamp- 
stead's petition, 19 N. H., 343. 

An omission of the commissioners on adjournment to make 
the announcement and post the notices required by the stat- 
ute, is an irregularity for which on certiorari their proceedings 
at the adjourned mfeeting will be set aside. See Wood v. 
Commissioners, 62 111., 391. An appeal, however, from the 
commissioners to three supervisors, according to law, makes 
a now case^ and operates as a waiver of the irregularity. AL 
lison V. Commissioners, 54 III., 170. 

Tinder section fifty- three of the act of 1861 (L. 1861, p, 
255), which required the commissioners to take action on a 
petition within ten days after it had been posted twenty days, 
but contained no provision for adjournment, it was held that 
if at their first meeting, of which they had given due notice, 
the commissioners entered an order for adjournment upon 
their records, for a sufficient cause and for a reasonable time, 
they would be justified in making a final order after the ex- 
piration of the thirty days. "Wood v. Commissioners, 62 111., 
391. Parties in interest under such circumstances would be 
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obliged to take notice of the adjonrnment, as they would of 
an adjourned term of court New Salem, Petitioners, etc, 6 
Pick., 473. 

See Adjournment; Waiver. 

3. Question of propriety of granting petition. The constitu- 
tional provisions for trial by jury, and for due process of law, 
which control in respect to the mode of ascertaining the com- 
pensation to be paid the citizen upon taking his property, do 
not apply to the determination of the question whether it is 
needed for public use. People v. Smith, 21 N. Y., 595. The 
question whether the laying out of a road is necessary or not, 
is a matter of fact to be decided exclxisively by the commis- 
sioners of highways or the supervisors on appeal. Paine v. 
Leicester, 22 Yt, 44. Their decision on this point cannot be 
reversed on certiorari. Kingman v. County Commissioners, 6 
Cush., 306. JNor will a court of equity interfere with the ex- 
ercise of their discretion, unless a strong case oi fraud or 
irreparable injury is shown. Where they exercise their dis- 
cretion in good faith and without any intention of oppressing 
or injuring private persons, an injunction will not be allowed. 
Warfel v. Cochran, 34 Pa. St., 381; Chicago, etc., R, R, Co. 
V. Lake, 71 111., 333. 

See Sec. 28, n.; Injunction. 

After the commissioners have decided upon an application 
for a road and separated, they cannot reconsider th&\v decision 
nor alter it. Matter of Highway, 16 N. J., 391. 

See Amendment. 

8. Trials of appUcations for the lajing out of roads cannot be 
guarded with the same strictness as trials in court, but every 
reasonable precaution should be taken to guard against the 
possibility of improper influence. Prima facis^ entertain- 
fnent of the commissioners by one of the parties is improper, 
but when there is no public house near, the place of accom- 
modation of the commissioners should be a matter of agree- 
ment between the parties or those who represent them. See 
Beardsley v. Washington, 39 Conn., 265. It is highly im- 
proper and objectionable for the petitioners to furnish the 
commissioners liquor, even in the presence of all the counsel, 
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who can partake. Newport Highway, 48 N. H., 433. 

4. Memorandum of decision. Where the commissioners of 
highways decide not to grant the prayer of a petition, and 
publicly announce their decision, it is not necessary to malie 
a memorandum of such decision, at the time. It will be 
sufficient if they commit their decision to writing any time 
within the ten days allowed for filing it in the town clerk's 
office. Anderson v. Wood, 80 111., 15. 

See Writing. , 



Fotm of notiee of a^ournment of the hearing on a petition for a 

new road. ^ 

KOAD NOTICE. 

Notice is hereby given that the meeting of the commissioners of high- 
ways of said town to examine the roa e of a proposed road, and to hear 
reasons for or against the laying out the same, according to the petition 
of [state namet of teoercU petttioners] and others, as follows: Ideseribe the 

route], is hereby adjourned until the day of ^,18 — , at o'clock 

in the noon, at [etate the -place] in said town. 

Dated this day of , 18—. 

A B , ) Ck>mmi8sioner8 

C D , [ of 

E F , ) Highways. 

[fobm OF ATPiDAvrr OP POSTING OP NOTICE. See Sec. 30, n.] 

INDORSEMKNT OF TOWN 0L1EBK. 

Notice of adjoumment of first hearing. 

In matter of road from to . 

Filed this day of ^ 18—, in the office of the town clerk of tlie 

within named town of 

O T , Town Clerk. 



Form of notice of a^joamment of the hearing on a petition for the 
alteration, widening or vacation of a road. 

BOAD NOnOE. 

Notice is hereby given that the meeting of the commissioners of high- 
ways of said town to examine the route of the following road: [describe tJ^ 
oM road\i and to hear reasons for or against the altering [or widening <fr 
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vacating] the aame, according to the petition of [stats namss of several 

owners] and others, is hereby adjourned until the day , 18—, at 

o'clocit in the noon, at [state the place] in said town. 

Dated this day of , 18—. 

A B ,1 Commissionert 

C D , I of 

E P ,J Highways. 



Form of memorandimi at decision on road petition. 

ILLINOIS, ) 

or , [s 

^ ) 



STATE OF ILLINOIS, , 

CJOUNTT or , Y 88. 

Town of - 

We, the commissionen of ^highways of said town, having duly con- 
sidered the within [or annexed] i>etition, have decided to grant \or retoae] 
the prayer thereof! 

Dated Uiis day of , 18—. 

A B , ) Commissionen 

E F \ ) Highways 



Seo. 33. If tbe petition is simply for the vacation of a road, 
and the Commissionerdofllighwa/s, or a mfljority of them, 
orderincMeofracatioii shall, at Biich meeting docido that the 
of ro.d-copy to be iued. prayer of the petitioners should be granted, 
they shall order such road to be vacated — a copy of which or- 
der, together with the petition, shall be by them filed with the 
Town Clerk, such order to be so filed within ten days after the 
date of such decision. 



1. Order most be unconditional. An order of the commis- 
sioners of highways vacating a road on condition that gates 
should be made and supported, made on petition for the vaca- 
tion of the road, is void, as are all proceedings under such 
order, and it may be impeached collaterally or by certiorari to 
the commissioners. People v. Judges, 24 Wend., 249. 

A reservation of a right to open a road at any time without 
paying damages, contained in an order vacating such road, is 
void. The vacation in such case is absolute. Cheshire Turn- 
pike V. Stevens, 10 N. H., 133. 

See Sec. 48, n; Vacation; Sec. 35. 
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Form of order yacating a road. 
STATE OP ILLINOIS, ) 

CJOUNTY OF , > 88. 

Town OP . ) 

Whereas, after lawftil notice, a petition in form and snbstance as re- 
qnired by law was presented to the commissioners of highways of said 
town, praying for the vacation of the road hereinafter described: 

And whereas said commissioners did, after lawful notice, on the 

day of , IS—, meet and examine the rente of said road, and heard all 

the reasons offered for and against the yacating of the same, and being 
therein fally advised, did then decide that the prayer of said petition should 
be granted : 

Now, therefore, we, the said commissioners, by virtue of the facts 
above stated, and in pursuance of authority conferred by law, do hereby 
order the following road to be vacated : [De8(yribe the roa4.] 

Dated this day of , 18—. 

A B , 1 Commissioners 

E P 1 ) Highways. 

TNDOB8EMENT OF TOWN GLEBE. 

Order vacating road from to . 

Piled this day of , 18—, in the office of the town clerk of the 

within named town, and recorded in book , on page . 

K L , Town Clerk. 

INDOESEMENT OF EECOBDEB. 

Piled this day of , 18—, at o'clock, — M., in the office of 

Ihe recordci* of the within named county, and recorded in book — , on 

page . 

P T , Recorder. 



Seo. 34. If such petition is for the establiBhment of a new 
8iirv)B7tii caM Toad, OF the alteration or widening of an existing 
2bi*iffraSt?rtc^ road, and the Couimissioners of Highways or a 
MroML • majority of them, shall be of the opinion that 

the prayer of the petitioners should be granted, they shall 
caase a purvey and plat of such road to be made by a compe- 
tent surveyor, who shall report sueli survey and plat to said 
Commissioners, giving the courses and distances, and specify- 
ing the land over which said road is to pass — in which they 
may make such changes between the termini of the road de- 
scribed in the petition as the conveuience and interest of the 
public, in their judgment, may require. 
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1. The le^isLitare can anthome an entry upon land for the pur- 
pose of making examinations and surveys preliminary to the 
location of a road thereon, and a party acting under such 
statutory authority is neither bound to make compensation 
for the temporary possession, nor liable to action. Bioodgood 
V. Mohawk, etc., R R. Co., 18 Wend., 9. 

See Entry. 

2. Survey. The commissioners of highways cannot make 8 
valid order establishing a road until they have had a survey 
thereof and report made. Town v. Blackberry, 29 111., 137. 
When they decide to grant a petition for a road they should 
cause a survey of such road to be made without unnecessary 
delaxj^ and if they delay for an unreasonable length of time, 
as a year and three months from the posting of the petition, 
they lose jurisdiction, and their order laying out the road 
will be quashed on certiorari. Commissioners v. Barry, 66 
111., 497. 

3. A surveyor's return of his survey should state the termini 
with certainty and designate the whole length of the road with 
such precision that there may be no difficulty in ascertaining 
the line. Stating a line to begin ^^ at or near" a certain place 
is fatally uncertain. Griscom v. Gilmore, 1 Har.,. 105. H 
the description given in the surveyor's report is uncertain, 
but it can be made certain by reference to the plat or marginal 
note to the plat accompanying the report, it is sufficient 
Todemier v. Aspinwall, 43 111., 401. So, if the plat is not 
definite, it is sufficient, if it can be made certain by the field 
notes which accompany it. Ferris v. Ward, 4 GUm., 499. 

In the survey of a road it is not necessary to specity its 
width: it is sufficient to run a single line which will be re- 
garded as the center of the road. People v. Commissioners, 
1 Cow., 23. 

In the alteration of a road it is proper that the plat should 
show the location of the old road as well as the line of the al- 
teration. State V. Lippincott, 1 Dotch., 434. 

See Description; Width. 

4. Plat as evidence. A plat of a road made in pursuance of 
the statute is evidence of its location, but is not conclusive; 
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but, like the field notes of the government surveys, parol 
evidence may be received to show that the road was actually 
located differently from tiie calls in the survey. Hiner v. 
People, 34 111., 304. 

The law of 1835 did not reqnire a survey to be made on the 
laying of a road. It made it the duty of the viewers to des- 
ignate the course of the road by marking trees, fixing stakes, 
or plowing furrows. Under tliis act it was held that where 
the viewers reported erroneously as to the course of a road, 
the land-marks made by them, and not their report, must gov- 
ern. Dumoss V. Francis, 15 111., 543. 

See Plat. 

6. Changes between termioi of road described in petition. The 
distinctive marks of a road as petitioned for are its tenmni. 
Ford V. Danbury, 44 N. H., 388. A road cannot he laid out 
with termini different from those set out in the petition. 
Eames v. Northumberland, 44 N. H., 67. Thus where a road 
was laid out so as to strike another road more than a hundred 
rods northerly of the point designated in the petition as ter- 
minus, it was held that there was such a departure as to ren- 
der the laying out invalid. Flanders v. Colebrook, 51 N. H., 
33. In laying out the i*oad there must be more precision in ^ 
designating the termini of a road laid out than is required in 
the petition for it, and, therefore, where the termini may not 
appear identical on the record, they may be presumed to be 
the same in the absence of proof to the contrary. Gushing v. 
Gay, 23 Me., 9. Thus, where a petition described one ter- 
minus of a road as ^' northeasterly" of a certain monument, 
and the report of the commissioners described the correspond- 
ing terminus of the road as laid out as ^'northeasterly" of the 
same monument, it was held that there was no variance. State 
V. Eye, 35 N. H., 368. 

The petitioners for a road designate the general course de- 
sired, the commissioners the particular route, and the latter 
may deviate from the route described in the petition, if they 
pursue it substantially. Wayne v. Commissioners, 37 Me., 
558. Allison v. Commissioners, 54 III., 170. The commis- 
sioners should exercise a reasonable discretion upon the sub- 
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jcct and if satisfied that the public interests require a var- 
iation from the proposed line, they should make it. Neis v. 
Franzen, 18 Wis., 537. But they mu%t follow the proposed 
line substantially y or their proceedings will be quashed on 
certiorari. Pembroke v. Commissioners, 12 Cash., 356. 

The commissioners must lay out the wJiole road petitioned 
for or no part of it. If they lay out only a part, any person 
through whose land the road runs as laid out, is entitled to in- 
stitute proceedings to test the legality of their order. People 
V. Springwells, 12 Mich., 434. So where the commissioners 
laid out a road in accordance with the petition for it, and also 
extended it beyond the termini mentioned therein, in an 
action for obstructing such extension, it was held that it was 
not a legal highway. State v. Molly, 18 Iowa, 625. 

See Certiorari; Sec 48, n; Necessity. 



Form of order for suryey of proposed road. 

STATE OF ILLINOIS, ) 

Count T op , v ss. 

Town op . ) 

To A B , surveyor: You are hereby directed to smrey and 

plat the following proposed road: [deseribe the line of the road\. 

C D , ) CommissioDers 

E F , V of Highways 

G H ^ ) of said town. 

Form of surveyor's report of survey of a proposed road. 

STATE OF ILLINOIS, ) 

County op . f 

To the commissioners of highways of the town of ^ in said 

county : 

I, A B ^ surveyor, having been employed by you to make a 

survey and plat of the following proposed road (describe the line of the road 
as in the order to the surveyor^ would report that the following is a correct 
survey thereof, as made by me, under your directions: (set forth the sur- 
vey, giving the courses and distances). The lands over which said road is to 
pass are as follows : 



HUBDIVIBION. 



Section. 



Town. 



Rangb. 



P.M. 



Herewith is a correct plat of said road according to said survey. 

Dated this day of ^ 18 — . 

A B , Surveyor. 
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P.M. 
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Form of order for survey of aa alteratiom w widening of n road. 
STATE OF ILLINOIS,) 

COUHTTOF , V8S. 

TOWH OF . J 

To A B , Burveyor: You are hereby directed to survey and 

plat the proposed alteration (or widening) of the following road: (descrtbe 
the road a$ set forth in ths petition) said alteration being as follows: (dtf- 
$erib6ihsline<f the attrn'otion, or ths widening). 

C D , ) Commissionert 

E F , V of Highways 

G H , J of said town. 



Form of saryeyor's report of surrey of an alteration or widening. 
STATE OF ILLINOIS, ) 

CJOUNTT OF . J^* 

To the commissioners of highways of the town of , in said conn 

ty: I, A B , surveyor, having been employed by you to make a 

survey and plat of the proposed alteration (or widening) of the following 
road: (describe the road as in the order to the surveyor) said alteration (or 
widening) being as follows : (describe the alteration or widening as in said 
order) J would report that the following is a correct survey thereof, as made 
by me, under your directions: [set forth the survey ff the alteration or 
widening, giving the courses and distances, and noting bri^y the points in 
the old road from which the alteration or widening is made]. The lands 
over which ssiid road is to pass, by reason of said alceration, (or widening) 
are as follows: 



SUBDIVIBION. 


Sectiok. 


TOWK. 


Raivob. 


P.M. 
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HerewiUi is a correct plat of said alteration, (or widening) acoordin^ 
to said survey, showing both the alteration and the old road. 

Dated this day of , 18--. 

A B , Snrreyw. 



Townhsip No. , Range No. 



-of. 



P.M. 
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Seo. 85. They shall [al] so before they order any road to be 
Dftmafet to be establisbec], altered, widened or vacated, ascer- 
JSd"to°J?t^iSC tain, as hereinafter provided, the aggr^te 
^^^ amount of damages which the owner or owners 

of land over which the road is to pass shall be entitled jbo, by 
reason of the location, alteration or vacation of sach road: 
Provided^ however^ That in case an appeal is taken from the 
assessment of damages before the Justice of the Peace, tk« 
Commissioners may m their discretion, make an order laying 
out, widening, altering or vacating such road, either before 
or after such appeal is determined, in the manner hereinafter 
provided. 



1. Constitutional provision. " Private property shall not be 
taken or damaged for public use without just compensation. 
Such compensation, when not made by the state, shall be as- 
certained by a jury, as shall be prescribed by law." . . . • Con- 
stitution 1870, Art. II., § 13. 

2. Former laws. The act of 1847 (L. 1847, p. 112, § 4) 
made it incumbent upon all persons desiring to obtain dam- 
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ages for the looation of a road over their lands to claim such 
damages by themselves or agents before the opening of the 
road, and farther provided that all persons failing to claim 
damages at the proper time should be forever debarred from 
so doing. Sangamon County v. Brown, 13 111., 212; See 
Ferris v. Ward, 4 Gilm., 499. The act of 1849 (L. 1849, p. 
219, § 10) required the commissioners of highways to adjust 
the question of damages to the owners of land before open- 
ing a road across it. This act did not require the owner to 
be present and claim damages, but the oominissioners, in case 
ihej and the owner could not agree, were required to have 
them assessed. Dunning v. Matthews, 16 111., 308. The act 
of 1851 (L. 1861, p. 73, § 6), in respect to the necessity of an 
assessment of damages prior to the opening of a road, was 
similar to the act of 1849. Norton v. Stndley, 17 III., 557. 
And the act of 1861 (L. 1861, p. 256, § 56) was also similar. 
Commissioners v. Durham, 43 III., 91, modifying Taylor v. 
Marcy, 26 111., 516. 

3. Neeesslty of asseflsiog damages. Where special proceed- 
ings are authorized by statute, by which the estate of one 
person may be divested and transferred to another, every ma- 
terial provision of the statute, especially those designed for 
the owner's benefit and security, must be strictly complied 
with. A statute providing how the property of an individual 
shall be condemned for public use, ia not merely directory, 
but is mandatory. Mitchell v. Illinois, etc., R R. Co., 68 
III., 286. 

See Waiver; Directory. 

In a proceeding against a party for obstructipg a public 
road, it cannot be material to him whether in the order estab- 
lishing the road damages were assessed to all the owners of 
the land along the route, so they were assessed to him, he be- 
ing one of the owners. It might be that the other owners 
had released the damages. Clifford v. Eagle, 35 III., 444. 

Under that clause of the constitution which prohibits the 
taking of private property without just compensation, while 
a person through whose land a road is located is entitled to 
compensation, yet he is entitled to such compensation only in 
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the manner provided by law. Danlap v. Pulley, 28 Iowa, 469. 
Where different statutes provide different proceedings for 
condemnation of right of way, it seems that where persons 
commence proceedings under one statute they must adhere to 
it throughout, and cannot resort to any other statute. Peoria, 
etc., R R. Co. V. Laurie, 63 III., 266. See R S. 1874, Chap. 47. 

4. The word ^'damai^" in the statnte means the same as 
** just compensation" in the constitution. Henry v. Dubuque* 
etc, R. R Co., 2 Iowa, 288. 

The only damages which the statute requires the commis- 
sioners of highways to ascertain prior to laying out a road are 
the damages of the owners of the land over which the road is 
to pass. The owners qfadjacetU latids of which no part is 
taken, are not entitled to compensation for indirect or conse- 
quential injuries. Stetson v. Chicago, etc., B. R Co., 75 111., 
74. Thus a party is not entitled to damages where a road is 
laid along the line of his land without appropriating any por- 
tion of it, so that in consequence he is compelled to keep up 
the whole of a fence which was before a partition fence, and 
his neighbor required to support one-half. Hoag v. Switzer, 
61 111., 294. The loss in all such cases is damnwn cheque 
injuriHj and there is no relief even at common law. Cooley's 
Constitutional Limitations, 643. 

See Damages; Fence. 

5. Dower. In the case of Moore v. Mayor, etc, of New 
York, 8 N. T., 110, which arose under an act authorizing the 
mayor, etc., of the city of New York to take certain lands 
for public use, and providing for the appraisement of the 
value and the payment thereof to the owner of the fee, and 
further providing that upon the confirmation of the report of 
the commissioners of appraisement, the lands appropriated 
should vest in the corporation of the city in fee simple, abso* 
lute, it was held that as dower is not the result of contract, 
but is a positive legislative institution, it is constitutionally 
competent for the legislature to authorize lands to be taken 
for public use, upon appraisement and payment of their val- 
ue to the holder of the fee, and that such taking and payment 
confer an absolute title divested of any inchoate right of 
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dower. But see Sisk v. Smith, 1 Gilm., 503; Russell v. Eum- 
sey, 35 111., 362. 
See Dower. 

6. Who should be regarded as owner. The proceedings bj 
which land is taken for a highway, look only to the legal 
title, and deal only with those who are invested with such 
title. Hidden v. Davisson, 51 Gal., 139. See Whiteside v. 
Div-ers, 4 Scam., 336; Illinois, etc., Ins. Co. v. Marseilles 
Manufacturing Co., 1 Gilm., 267; Jarrot v. Vaughn, 2 Gilm., 
138. Thus, where trust property is taken, the trustee and 
not the cestui que trust is to be regarded as the owner. Davis 
V. Charles River, etc., R R. Co., 11 Gush., 506. In the case 
of property under mortgage, the party in possession, whether 
raortgagor or laortgagee^ is to be regarded as owner. Parish 
V. Gilmanton, 11 .N. II., 294. See Moore v. Titman, 44 111., 
367. So also in tlie case of a person in possession of land, 
claiming to be the owner, but liaving only an agreement for 
a deedy the deed to be given upon payment of the balance of 
the purchase money. St. Louis, etc., R. R. Co. v. Wilder, 
Sup. Ct., Kansas, 1876, 9 C. L. N., 134. 

Where a land-owner dies pending proceedings for condem- 
nation, the title passes to the h^irs^ and they and not the ad- 
ministrator are the proper parties in all subsequent proceed- 
ings. Peoria, etc., R. R Co. v. Rice, Sup. Ct., 111., 1875, 7 
C. L. N., 361. 

Where a road is ordered to be laid out through lands be- 
longing to an estate, an assessment of the damages to the heirs 
of such estate is proper and legal. In such cases separate 
damages cannot be assessed to the widow on account of an 
unassigned dower interest. An adjustment of the equities 
between the fee and the contingent right of dower must be 
left to the widow and the heirs. Todemier v. Aspinwall| 43 
111., 401. 

See Gwner; Heir; Vendor. 

7. Appeal. See Sec 58, n. 

10 
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Seo. 36. The damages snstained by tlie owner or owners of 
DamagptmftTbeNmsed the land, bj rcason of the establishment, 
!n?nVInn*^!SSii*to^ alteration, widening or vacation of any road, 
AM nod recorded. jj^^j y^^ agreed upon by the owners of such 

lands, if competent to contract, and the Ciommissoners ot 
Highways, or they may be released by such owuers — in which 
case the agreement or release shall be in writiug, and shall be 
filed and recorded with the copy of the order establishing or 
altering such read, in the Town Clerk's office and shall be a 
perpetnal bar against such owners, their grantees and assigns, 
for all further claims lor such damages. 



1. Attempt to agree on damages. The commissioners of 
highways may proceed to have the damages assessed that will 
be sustained by the owner of lands over which they are about 
to establish a road, without first inquiring of him whether 
they can agree with him as to the amount of such damages. 
The statute in lelation to this matter is simply directory, and 
not mandatory. Hall v. People, 57 111., 307. 

See Directory. 

2. Damages must be awarded to owner. Awarding the dam- 
ages for land about to be taken for a highway to any person 
other than the owner, as it does not give the owner compen- 
sation, la a fatal defect, and vitiates all subsequent proceed- 
ings. Hood V. Fincli, 8 Wis., 381. Though a trespasser is 
in possession of the land when the damages are assessed, and 
claims the damages, they must be paid to the true owner if 
he gets into possession before the damages are paid. Rooney 
V. Sacramento Valley, etc., R. R. Co., 6 Cal., 638. 

An administrator, as such, has no power to bind the heir 
by consenting to the laying out and opening of a highway 
across the land of the estate. Rush v. McDermott, 50 CaL, 
471. 

See Dedication; Waiver; Owner; Sec 36, n. 

3. Parol agreements. In New York, under a statute author- 
izing the commissioners of highways to lay out a road upon 
obtaining the consent of the owners of the land over which 
the road is to pass — the statute not requiring the consent to 
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be in writing — it was held that a parol consent, if not revoked 
before the commissioners act on the faith of it, is irrevocable. 
People V. Goodwin, 5 N. Y., 568; but see Rocfrford, etc., R. 
R. Co. V. Shunick, 65 111., 225. And where snch consent is 
given under a mistake of law there ip no rencedy even in 
equity. Marble v. Whitney 28 N. Y., 297. But such parol 
consent is revocable before it is acted upon, and is revoked by 
a sale and conveyance of the land in good faitli prior to the 
laving out of the road. Such sale and conveyance^ though 
made during the pendency of an appeal from a decision of 
the commissioners in relation to the road, amounts to a revo- 
cation. People T. Goodwin, 5 N. Y. 668. So a parol con- 
sent is revoked by the death of the owner of the land prior 
to the laying out of the road. Rex v. Bark, 1 B. & 0., 21. 

See Statute of Frauds; Revocation; Writing; Filing; Re- 
cording. 



Form of agreemoiit as to damages in vacating w establishing a road. 



STATE OF ILLINOIS, 

County of , 

Town of . 

Whereas, in puniaance of law, the commissioners of highways of said 

town did on the day of , 18 — , decide to vacate (or establish) a 

road as follows: (describe i?ie road): And, whereas, said road passes (or if 

tofpass) over the following land owned by A B : (describe the land)* 

and it is supposed that by the vacation (or establishment) of said road, said 

j^ B will sustain damages ; Now, therefore, it is hereby agreed by 

and between said commissiooers of highways and the said A B , 

that the iamages which will be sustained by said A B , by reason of 

the vacation (or establisnment) of salil road, art dollars. 

Dated this day of , 18—. 

C D , ) Oommissionen 

E F , [ of 

G H , ) Highways. 

INDOBSEMENT OF TOWN OLBBK. 

Agreement as to damages. 

In matter of road from to-^— . 

Filed this day of ^ IS—, in the office of the town clerk of wiQi- 

in named town of — — % L— 11 ^ Town Clerk. 
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Vorm of agreement of several owners as to damages in TacaUng or 
estaWshing a road. 

STATE OP ILLINOIS, ) 

County op ^ [ ss. 

Town of . ) 

Whereas, in pursuance of law, the commissioners of highways of said 

town, did, on the day ef , 18—, decide to vacate (or establish) a road 

as follows; [dacribe the road\: 

Now, therefore, the said commissioners of highways and the owners of 
certain lands over which said road passes [or Is to pass], hereby jaulually 
agree that the damages which will be sustained by each of said owners 
respectively, by reason of the vacation [or establishment] of said road, are 
as follows : 



Subdivision. 


Skc. 


Town. 


Ranob. 


P M. 


OWNBR. 


Damages. 














ft 


















• • • 



Dated this day of , 1ft-, 



A , ) Commissioners 

£ P ,' ) Highways. 

I- 
K- 



Form of agreement as to damages in altering or widening a road. 

STATE OP ILLINOIS, ) 

County of , [ ss. 

Town op . ) 

Whereas, in pursuance of law, the commissioners of highways of said 

town did, on the day of , 18 - , decide to alter [or widen] the follow- 

'ing road : [Describe the old rood]— said alteration [or widening] being as 
follows : [Describe the alteration or widening] : And, whereas, said road 
passes [or by reason of said alteration (or widening) is to pass] over the 

fjDllowing land owned by A fi : [Describe the land] : And it is sup- 

iKwed that by the alteration [or widening] of said road A— B will 

sustain damage : Now therefore, it is hereby agreed by and between said 

commissioners' of highwajrs and the said A B ^ that the damages 

which will be sustained by said A B by reason of the alteration or 

widening of said road, are dollars. 

Dated this day of ^ 18—. 

C D ^ ) Commissioners 

S P , [ of 

^H , ) Highways, 
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Form of Agreement of several owners as to damages in altering or 
widening a read* 



STATE OP ILLINOIS, ) 

County OF , vat. 

Town of . ) 

Whereas, in pursuance of law, the commissioners of highways of said 
town did on the day of , 18 — ^ decide to alter [or widen] the follow- 
ing road : [Deieribe the old ro(id] — Said alteration (or widening) heing as fol- 
lows: [de$enbe the aUeration or widening] : 

Now therefore, the said commissioners of highways and the owners of 
certain lands over which said road passes [or hy reason of said alteration 
(or widening) is to pass], hereby mutually agree that the damages which 
will be sustained by each of said owners, respectively, by reason of the al- 
teration or widening of said road, are as follows: 



Subdivision. 



Skc. 



Town. 



Ranob. p. M, 



Owner. Damaobs. 



Dated this day of , 1ft—. 



-, ) Ommissioners 
-,t of 

-, ) Highways. 



K- 
M- 



■N- 



Form of release of damages in Tacating or establishing a road* 



STATE OF ILUNOIS,] 

County of , >8s. 

Town OF . J 

Whereas, in pursuance of law, the commissioners of highways of said 

town did, on the day of , 18 — , decide to vacate [or establish] a 

road as follows : [deecribe the road] : And, whereas, said road passes [or 
is to pass] over the following Itmd owned by me [deeeribe the land] : Now. 

therefore, I, A B , for value received, hereby release all claims to 

damages which will be sustained by me, by reason oi the vacation [or es- 
tablishment] of said road. 

Dated this day of , 18— w 

A B ^ [seal]. 

Form of release of several owners of damages in vacating or 
establishing a road. 

STATE OF ILLINOIS, ) 

County of ^ V as. 

Town of , ) 

Whereas, in pursuance of law, the commissioners of highways of said 

town did, on the day of , 18—, decide to vacate [or establish] a 

road as follows: [dfecribe the road\. 
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. And, whereas, said road passes [&r is to pass] over certain lands, which, 
with the owners thereof, are as follows: 



BUBDIYISIOK. 


Sec. 


Town. 


Ranoe. 


P.M. 








- . . . 1 . - - 


1 








1 


.... 1 ... . 



Owner. 



A- 



Now, therefore, we, the said owners, for value received, hereby release 
aU claims to damages which will be sustained by us by reason of the alter- 
ation [or establishment] of said road. 

Bated this day of , 18—, 

A B , [seal.] 

C D , [SEAL.1 



Form of release of damages in altering or widening a road. 

STATE OF ILLINOIS^) 

County of , vss. 

Town op . J 

Whereas, in pursuance of law, the commissioners of highways of said 
town, did on the day of , 18 — , decide to alter [or widen] the fol- 
lowing road : [describe the old road] said alteration [or widening] being as 
follows : [describe the alteration or toidening] : 

And, whereas, said road passes [or by reason of said alteration (or 
wideAing) is to pass] over the following land owned by me : [describe the 
land]: 

Now, therefore, I, A B— -, for value received, hereby release all 

claims to damages which will be sustained by me by reason of the altera, 
t&on [or widening] of said road. 

Dated this day of ,18— • 

A B , [seal]. 



Form of release of several owners of damages in altering or 
widening a road« 



STATE OF ILLINOIS, ) 

County of , >• ss. 

Town of . ) 

Whereas, in pursuance of law, the commissioners of highwajrs of said 
town did, on the day of ^, 18 — , decide to alter [or widen] the fol- 
lowing road : [deseribe the old road] said alteration [or widening] being as 
follows: [describe the aUerution or widening] : 

And, whereas, said road passes [or by reason of said alteration (or 
widening) is to pass] over certain lands, which, with the owners thereof are 
as follows : 



Subdivision. 


Sbo. 


Town. 


Hanob. 


P.M. 


OWNEB. 












A B . 








•••• .••• 


•••• .••• 


C D . 
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Now, therefore, we, the sa'd owners, for value received, hereby release 
all claims to damages which wU! be sustained by us by reason of the alter- 
tton [or establishment] of said road. 

Dated this day of , 18— • 

A B , [seal.] 

-, [seal.] 



Seo. 37. In case snch damages are not released or agreed 
upon as in the preceding section specified, the Commission- 
certiflaite to be mtde ^fs of Higliwajs sliall within twcntj (20) 
wn ^"SS^jS^tJ days from the date of the meeting at which 
bemmmoned. ^^ ^^^ decided to grant the prajer of the 

petition, make a certificate that they are abont to establish^ 



widen, vacate or alter a public road describing such road, 
vacation, widening or alteration, and the laud over or on which 
such road is to be established, altered, widened or vacated, and 
naming the owners of such lands, if known, and if not known 
stating the fact, and asking for a jury to assess the damages of 
such owners, and shall present such certificate to some Jus- 
tice of the Peace of the county, who shall summon a jury of 
twelve (12) persons, having the qualifications of jurors, the 
same as other juries ai*e summoned in civil actions before Jus- 
tices of the Peace, to appear before such Justice of the Peace 
at a time to be fixed by him, within ten days from the time 
such certificate was presented to liim, to assess such damages. 



1. Arbitration. Where the commissioners of highways are 
unable to agree with the owner of lands over which a high- 
way is sought to be laid out, as to the damages to be paid him, 
they have no authority to submit the question of such dam- 
ages to arbitrators and thus bind their town. And if the 
commissioners do submit the matter of damages to arhitra* 
tian, and execute a bond in their individual names, containing 
an express covenant to abide by and perform the award, they 
are not individually liable on snch bond unless the intent to 
incur personal liability is clearly expressed. Mann v. Rich 
ardson, 66 111., 481. 

2. The statute in fSorce at the adoption of the constitution of 1870, 



Digitized by VjOOQ IC 



152 BOAD AND BBIDGB LAW« [SBC. 87. 

providing for the taking of private property for the purpose 
of a public road, bo far as it authorized the commissioners of 
highways, or the supervisors of the county on appeal from 
the decision of the commissioners, to assess the damages that 
a party would sustain by reason of the construction of a road 
across his premises, was repealed and rendered inoperative iy 
the thirteenth section of article two of that instrument, which 
provides that " private property shall not be taken or dam- 
aged for public use without just compensation," and " such 
compensation, when not made by the state, shall be ascertain- 
ed by a jury, as sliall be prescribed by law." And the assess- 
ment of such damages by the commissioners or supervisors in a 
proceeding commenced after the adoption of the new consti- 
tution would be void, nothwithstanding there was then no 
mode " prescribed by law" for the ascertainment of the com- 
pensation by a jury, as required by the constitution. Kine v. 
Defenbaugh, 64 III., 291. 

3. Naming owners in certificate. A failure of the commis- 
sioners of highways to name all the owners of land over 
which they are about to establish a highway, in the certificate 
which they are required to make in case they do not agree 
with such owners upon the question of damages, is not neces- 
sarily fatal. The requirement is for the benefit of the land- 
owners, so they can have notice of the subsequent proceed- 
ings, and they can waive it if they choose, and they will be re- 
garded as having waived it if they appear before the jury 
summoned by the justice receiving such certificate, and sub- 
sequently claim tlie benefits of the proceedings. Buel v. 
Lockport, 3 N. Y., 199. 

See Waiver; Owner. 

4. Certificate proof of title. In the case of a petition for 
condemnation of land for a railroad, under a statute requir- 
ing the petition to state the names of the owners, it was held 
that it was the duty of the petitioners to ascertain the title 
before the commencement of the proceedings, and to state it 
as it really is, and that on the trial the owner will not be 
bound to prove title to entitle him to compensation — the alle- 
gation in the petition will be deemed conclusive as to the pe- 
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titioners. Peoria, etc., K. R. Co. v. Laurie, 63 111., 266; St. 
Louis, etc., R. R. Co. v. Teters, 68 111., 144; see President, 
etc, of Mt Sterling, v. Giving, 17 111., 256. 
5. See Jury; Time; Signature. 

F<»in of commissioners' certificate that they are about to vacate or 
establii^ a road. 

STATE OF ILLINOIS, ) 

County of , [ aA. 

Town of . ) 

To K M , a justice of the peace of said county: 

We, th*^ commissioners of highways of said town, hereby certify that, 

in pursuance of law, on the day of — , 18 — , we did decide to vacate 

[or establish] a public road as follows [describe the road]: and that we are 
about to vacate [or establish] the same. That the lands [or some of the 
lands, if some of the Itnd owners have agreed upon or released their damages] 
over which said road passes lor is to pass]^ and the names of the owners 
thereof, so far as known, are as follows : 



Subdivision. 


Sec. 


Town. 


Ranqb. 


P. 


M. 


Owner. 










A B . 




... 


... 


;: 


:: 


C D 




Unknown. 



That we have not been able to agree with A B andC — — 

D , owners as aforesaid, as to the damages which will be sustained by 

them by reason of the vacation [or establishment] of said road, and that 
said damages have not been released by them. We therefore ask for a Jury 
to assess the damages of said owners. 

Dated this day of , 18—. 

A B , ) Commissioners 

C D , [ of 

E p . ) Highways. 

INDORSEMENT OF TOWN OLERK. 
Oertiflcate of commissioners of highways. In matter of road tram. 

to , Filed this day of , 18—, in the office of the town 

clerk of within named town of . 

T W , Town Clerk. 



Form of commissioners' certificate that they are about to widen or 

alter a road. 

STATE OF ILLINOIS, ) 

County of J-as. 

Town OF . ) 

To O P — -, a justice of a peace of said county: 

We, the commissioners of highways of said town, hereby certify that, 
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In pui'suance of law, on the day of , 18—, we did decide to widen (or 

alter) the following public rotui: (deseribs the road)-—>A\d wiilening (or 
alteration) being as follows: {describe the widening or alteration) and that 
we are about to widen (o/- alter) said road as aforesaid : That the lands [or 
some of the lands, ifsomf of the la'^d-owneri have agreed upon or released 
their dam-'ges] over which said road is lo pass by reason of said widening 
(or alteration,) and the lands [or some of the lands] over which that portion 
of the road now passes, which is to be vacated by reason of said alteration, 
and the names of the owners thereof, so fur as known, are as follows: 



Subdivision. 


Sec. 


Town. 


RVNGK. 


P.M. 


Owner. 








... 


... 


•• 




C D , 

E F , 

Unknown. 



That we have not been able to agree Wiih C L) , and E P 

owners as aforesaid, as to the damages that will be sustained by them by 
reason of the widening (or alteration) of said road, and that sa'd damages 
have not been released by them. We, therefore, ask for a jury to assess the 
damages of said owners. 

Dated this day of , 18—. 

A B , ) Commissioners 

C D ,t of 

E F , ) Highways. 



Form of writ for sammoning Jurors. See R. S. 1874, p. 644. 

STATE OF ILL INOIS, } 

County ok . j 

The People of the State of Illinois, to any constable of said county 
greeting: 
We command you to summon twelve lawful men of your county to ap- 

pear before me at — , on the — day of — ,18—, at — o'clock in the 

noon, who are not of kin to A B , [name all whose damages they are 

to assesH], to make a jury in the matter of the petition of the commissioners 

of highways of the town of , in said county^ to assess road damages of 

of said A B [and others as abovel, and have you then and there the 

names of the Jury and this writ: 

Witness my hand this day of , 18—. 

K D , J. P. 



Form of return of constable. 

STATE OF ILLINOIS. ) __ 
County of . j ^ 

By virtue of the within writ I have personally summoned as jorors the 
several persons named in the annexed list 

Dated this day of , 18—. 

I— - S — — , Constable. 
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IMDOBSEMENT OF JUSTIOB OF THE PBAOB. 

Venire. In matter of road from to . 

Filed tliis day of , 18— • 

T W ,J.P. 



Sec. 38. The Commissioners of Highways, shall also 
Botity each and every owner of land — if kiiown and a resident 
Notice of »ppU(»- of the county — whose damages are to be as- 
tion for Jury, sesscd, that they will apply to some Justice of 
the Peace of the county (giving the time when and the place 
where) to have a jury impaneled to assess such damages. 

1. See Owner; Notice; Sec. 42. 

Form of notice to land owner of application for a Jury. 

!■ 

To C D , owner of the following land [describe it] : Take no- 
tice, that we, the commissioners of highways of said town, on the day 

of , 18—, at o'clock in the noon, will apply to A B , a 

justice of the peace of said county, at ,to have a jury impaneled to 

assess the damages which you shall he entitled to, hy reason of the vacation, 
[establishment, alteration or widening] of the following road: [describe the 
road] said alteration [or widening] being as follows: [diseribe the alteration 
or widening]. 

Dated this day of , 18—. 

E F J ) Commissioners 

G H — -,[ of 

K O , ) Highways. 



STATE OF ILLINOIS, j 

COLTITY OP , J- S8. 

To WH OF 



[form of affidavit of sebviob of above notice. See Sec 
10, sub. 9, n.] 

indorsement of justice of the feaoe. 

Notice of application for jury. 

In matter of road from to 

Filed this day of , 18—. 

A B ,J. P. 



Form of notice to several owners of application for a Jury. 
[.LINOIS, ) 



STATE OF ILLINOIS, ] 
County of - 
Town op- 
T6 the owners herein named, of the lands herein described: Take 
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notice that we, the commisticHien of highways of said town, on the 

day of , 18—, at o'clock in the ^noon, will apply to A 

B , a Justice of the peace of said county, at , to have a jury impan- 
eled to assess the damages which each of you shall be entitled to by reason 
of th3 vacation [establishment, alteration or widening] of the tollowtng 
road (detenbethsroad): said alteratifHi {#r widening) being as follows 
(dsieribethsaUmtOion or widening): Which road passes (^ is to pass) over 
certain lands the description whereof; and the names of the owners, as far 
as known, being as follows: 



BcBDlVldlON. 



SBa 



Town. 



Range. 



P. M; 



Owner. 



Dated this day of , 18—. 



, ) CommissloneiB 

F ,[ of 

H , ) Highways. 



Sbo. 39. Upon the presentation of sucli certificate by the 
Bommon- Commissioners of Highways, the Justices of the 
ingjanr. Peace shall forthwith issue a venire directed to any 
constable of the county to summons twelve (12) persons hav- 
ing the qualifications of jurors to appear at such time and 
place as may be designate for the trial of such cause, whose 
competency shall be determined the same as in other civil 
cases before Justices of the Peace. 



1. Jurors. "Every person convicted of the crime of mur- 
der, rape, kidnapping, willful and corrupt perjury or subor* 
nation of perjury, arson, burglary, robbery, sodomy, or other 
crime against nature, incest, larceny, forgery, counterfeiting 
or bigamy, shall be deemed infamous, and shall forever there- 
after be rendered incapable of ... . serving as a juror, unless 
he is again restored to such rights by the terms of a pardon 
for the ofiTense, or otherwise according to law.'' B. S. 1874, 
p. 894, § 279. 

" The following persons shall be exempt from serving as 
jurors, to wit : The governor, lieutenant governor, secretary 
of state, auditor of public accounts, treasurer, superintendent 



Digitized by VjOOQ IC 



8B0. 40.] NOTICE TO LAND 0WNEB8. 157 

of public instruction, attorney general, members of the gen- 
eral assembly during their term of oflSce, ail judges of courts, 
all clerks of courts, sheriffs, coroners, postmasters, mail car- 
riers, practicing attorneys, all officers of the United States, 
officiating ministers of the gospel, school teachers during the 
terms of school, practicing physicians, constant ferrymen, 
mayors of cities, policemen and active members of the tire 
department.'* K. S. 1874, p. 631, § 4. 

The fact that a person is exempt from serving on juries 
does not disqualify him from so doing. Chase v. People, 40 
HI., 352, overruling Guykowski's Case, 1 Scam., 476, and 
Greenup v. Stoker, 3 Gilm., 

See Juror. 



Sbo. 40. At the trial of the case either party shall have the 
(audteoM of jn- right of challenge as in other cases; and any 
IS»"'5w?e*dam£ deficiency in the number of jurors from what- 
■"• ever cause, shall be supplied by summoning 

other persons residing in the township, or in an adjoining 
township, in the same manner as in a civil case. Such Jus- 
tice of the Peace shall notify the owners of such land men- 
tioned in such certificate to appear at the same time before 
such Justice to prove their damages. 



1. Neeeisity for notice. The requiremefU of the statute, that 
the owners of lands over which it is sought to have a road 
laid out shall be notified of the time and place of assessing 
their damages, is a jurisdictional 07^. Kidder v. Peoria, 29 
111., 77. Want of notice renders the proceedings voidable as 
to owners not notified, but not void. Commonwealth v. 
Weiher, 3 Met, 445. But want of notice to the owner of 
one tract of land is no ground of objection for the owner of 
another tractj Nichols v. Salem, 14 Gray, 490; or for a sub- 
sequent occupant of the same tract who does not claim title 
under such owner «. Commonwealth v. Weiher, 3 Met., 445. 

If a land-owner has actual notice of the proceedings to as- 
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sess his damages, and attends and is heard concerning them, 
he cannot afterwards be heard to allege that he was not duly 
notified. Hancock v. Boston, 1 Met, 125. But nothing 
short of an actual litigation upon the merits should be regard- 
ed as sufficient to conclude a party as an implied waiver of 
notice. Cruger v. Hudson Iliver R R. Co., 12 N. Y., 201. 
The mere presence of a land-owner, if he takes no part in the 
proceedings, is no waiver of notice; Roehrborn v. Schmidt, 
16 Wis., 521; not even if he is sworn as a witness. People 
V. Judges, 20 Wend., 186. 

If a land-owner accepts damages assessed without notice to 
him, his acceptance will be regarded as a waiver of notice 
State V. Langer, 29 Wis., 68. 

See Notice; Dedication. 

2. To whom notice should be given. Proceedings under the 
right of eminent domain to acquire the possession of lands 
held by tenants in common should be against such tenants 
severally, so that the damages to which each may be entitled 
will be separately awarded and paid, and personal notice 
should be given to each person proceeded against. But where 
such owners are proceeded against jointly, and they volunta- 
rily appear without making the objection, it must be regarded 
as waived by them. Dyckman v. New York, 5 N. Y., 484. 
The proceedings should not be against one co-tenant as sole 
owner, even when he has authority from the others to act for 
them. Railroad Co. v. Bucher, 7 Watts., 33. 

Where land is sold pending proceedings to establish a 
highway over it, all notices required to be served on the owner 
of the land subsequent to the date of the sale, must be served 
on the vendee. Curran v. Shattuck, 24 Cal., 427. So where 
the owner dies^ all notices required to be served subsequent 
to the date of his death, must be served on ^the parties to 
whom the land goes. Taylor v. County* Commissioners, 18 
Pick., 309. 

See Owner. 

8. Competency of jurors — Challenges. " If any juror, sum- 
moned as aforesaid," to try a case before a justice of the 
peace, ^^ shall be interested in the event of the suit, or of kin 
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to either party, or shall have formed or expressed his settled 
opinion on the matter about to be tried, or has served on a 
jury in any trial before a justice of the peace, at any time 
within three months, or shall, for any other cause, be a par- 
tial or improper juror, in that case the justice shall discharge 
such juror at the instance of either party; and when by such 
discharge, or the failure of any juror to attend, the jury shall 
not be complete, the justice shall direct the constable to sum- 
mon as many persons from among the bystandera or other 
persons, as shall be required to fill such jury, which summons 
shall be verbal ; and the persons so summoned shall be bound 
to serve on such jury, and on refusal or failure to do so, may 
be attached and fined for contempt: Provided, that each party 
shall have the right to three peremptory challenges of such 
jurors." K. S. 1874, p. 644, §47, 

That a person is exempt from jury duty, is ground of chal- 
lenge for cause. Chase v. People, 40 111., 362. 

Where a juror answers that he has a fixed opinion on one 
of tlie points in issue to be tried, he is incompetent, and it is 
error to receive him against the objections of the party who 
challenges him for cause. Such a juror would not be inclined 
to give due weight to evidence adverse to his preconceived 
opinion, and is not indifferent between the parties. Davis v. 
Walker, 60 III., 452. Such a juror is incompetent, even if he 
says that his opinion could be changed by evidence. Col- 
linav- People 48, III., 146. And it makes no difference 
whether such opinion has been made up from personal knowl- 
edge of the facts, from statements of witnesses, from the re- 
lations of the parties or from rumor. Neely v. People, 13 
111., 685. But where it appears a juror has no fixed opinion 
in the case, but an opinion merely of a light and transient 
nature, such as is usually formed by persons in almost every 
walk of life upon hearing a current report, and which may be 
changed by the relation of the next person with whom he 
might come in contact, and which does not show a conviction 
of the mind and a final conclusion, and an opinion which, at 
most, is but hypothetical, a challenge on the ground that he 
has formed or expressed an opinion should not be allowed. 
Leach v. People, 53 Hi., 311. 



Digitized by VjOOQ IC 



160 



BOAD AND BRIDGE LAW. 



[BEC. 41. 



A juroT who is jpryndiced against one of the parties is in- 
competent, althongh he says the prejudice would not affect his 
veidict. Winnesheik Ins. Oo.v. Schueller, 60 111., 472. So a 
juryman who, if the evidence were evenly balanced, would "lean 
agHinst " a party, is incompetent. Chicago, etc., R. R. Co. v. 
Adler, 56 111., 346; see Kroer v. People, 78 111., 295. So a 
juror who has made abet on the result of the trial, is incom- 
petent although he says he is without bias or prejudice for 
or agfiinst either side. Essex v. McPherson, 64 111., 350. 

See Juror. 



Form of Justice's notice to land-owners to prove their damages. 



'88. 



BTATE OP ILLINOIS, r 

Ck)UNTY OP . ] 

To the owners of the lands herein described : You are hereby notifled 

to appear before me, on the day of , 18 — , at the hour of 

o'clock in the noon, at -^, to prove the damages which each of you 

sliall be entitled to by reason of the vacation [establishment, alteration or 
widening] of the following road : [describe the r(7a<r|— said alteration [or wi- 
dening] being as follows; [describe the alteration or widening], which road 
y^s^ea [or is to pass] over certain lands, the description whereof, and tho 
names of the owners, as far as known, being as follows : 



SuBDnrisioN. 


Sec. 


Town. 


Range. 1 P. M. 

1 


OWNKK, 














A B 














C D 








.. .. 






Unknown. 



Dated this ' day of , 18—, 

M O , J. P, 

(fobm of betubn of skbviob. See Sec. 42, n.) 

INBOBSEMENT OF JUSTICE. 
Notice to owner to prove damage. 

In matter of road from to ^ 

FUed this day of , 18—, 

M O — ,rF. 



41. In case it shall appear either from the certificate 

of the Commissioners, the affidavit of any person, or the re- 

Foucetonnknownoimen tum of any officcr to whom the notice 

to prove <uin«c««. maybe delivered for service that there 

are non-resident or unknown owner or owners who cannot be 
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fonnd and served within the county, such Justice shall also 
cause notice to bo posted in three of the most public places in 
the vicinity of such proposed road or alteration, at least six 
days before the time tixed for the appearance of such jury, 
stating when such jury is to be impaneled by him, and de- 
scribing the road to be established, altered, widened, or vacated 
as petitioned for, and the lands for which damages are to be 
assessed. 



1. Proceedings are in rem. The laying out of a public road 
is in the nature of a proceeding in rem and binds all the 
world. Millcreek Township v. Pweed, 29 Pa. St., 195. Pub- 
lie and oflBcial nolice of the proceedings binds all interests, 
whether those of mai-ried women, infants or j^ersons non com- 
po8. Hancock v. Boston, 1 Met., 125. 

2. See Notice; Public Places; Time; Owners. 

(Form of justice's notice of assessment of damages. See Sec 
40, n.) 



Seo. 42. The notice to such owners of land maybe served 
by any constable at least five (5) days before the time of ap- 
serviceof poaraucc. If any such owner is an infant, such sum- 
noiice. mons shall be served by delivering a copy to the in- 
fant, or its guaidian, if aiiy; if no guardian, the person with 
whom he or she resides. If anj'^ owner is a lunatic or habitual 
drunkard, having a conservator, or insane, by delivering a 
copy to his conseivator, if any; if any such owner is a mar- 
ried woman, by delivering a copy to her. 



1. Character of notice. On general principles a notice in a 
legal proceeding ought to be in writing. Lane v. Gary, 19 
Barb., 537. 

See Writing. 

Where a statute requires service on a person it means jwr- 
11 
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sonal service^ unless some other service is specified or indi- 
cated Eathbun v. Acker, 18 Barb., 393. 

See Kotice; Waiver; Time. 

2. Kotice to infants and married women. Tlie laying out of 
H road on land of a minor without notice to him or his guardian 
is erroneous, although the damages which he will snstain 
thereby are assessed. Neeld^s Road, 1 Pa. St., 353. 

Notice to the husband alone of proceedings for the laying 
out of a road over lands of which his wife is a tenant in com- 
mon, will not bind her. Whitaker v. Benton, 48 N. H., 157. 

Form of affidavit of service of notice. 

STATE OF ILLINOIS, ) 

County op . ) * 

1, W X , constable, on oath say that I deliyered a true copy of 

the within [or annexed] notice to the following named persons on the date 
eet opposite the name of each : 

To A B On [dauy 

To C D , [or to E F , guardian of C 

D ; or to G U , with whom C D 

resides], On [date]. 

To I K , [or to L M , conservator of I 

K ], On [date]. 

W X , Constable. 

Subscribed and sworn to before ) 
me this day of , la— . ) X V , J. P. 



Sko. 43. Tlie jury shall appear before and be sworn or 
affirmed by such justice faithfully and impartially to assess 
onthof jnrr-how the dama^ of each of the owners specified in 
miitobecouducied. gy^j^ certificate, or those of them whose claims 
are then to be adjusted, according to law to the best of their 
judgment and understanding; and all parties in interest shall 
be entitled to subpoenas and other writs and papers, and the 
trial shall be conducted as in other civil cases. 



1. The land owner is to be regarded as plaintiff in proceed- 
ing's before a jury to assess the damages he will sustain by the 
catablishment of a road, and the town as defendant. County 
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of Sangamon v. Brown, 13 111., 207. The burden of proof as 
to the amount of such damages is on the land owner, and he 
is entitled to open the proofs and the argument. Connecticut 
Eiver R R Co. v. Clapp, 1 Cush., 559; 1 Redfield on Rail- 
ways, 268, note; County of Sangamon v. Brown, 13 111., 207. 
See Sec. 44. 

2. Admissibility of evidence. It is the duty of the jtistice 
who impanels a jury to assess damages, and not of the jury, 
to determine on the admissibility of evidence. Merrill v. 
Berkshire, 11 Pick., 274. 

In assessment proceedings the same rules should be adhered 
to which regulate the admission and exclusion of evidence in 
other cases. Central Pacific R R. Co. v. Peai*son, 35 Cal., 
247. 

3. Swearing jury. An objection to the manner of swearing 
the jury must be made when the jury are sworn or it will be 
regarded as waived. Rockford, etc., R. R. Co. v. McKinley 
64 111., 338; see Cornelius v. Boucher, Breese, 12, 

4. See Trial; Evidence; Parties. 

Form of oath of jury. 

You and each of you do solemnly swear that yon will, according to law, 
to the best of your Jadgment and understanding, faithfully and impartially 
assess the damages in the matter now in hearing, of each of the following 
named land-owners: (recul the names from the certificate^ and also the dam. 
ages of the unknown owners of each of the following tracts of lands 
(read the deeeriptionframihe eertificate): So help you Qod. 



SKa 44. The jury shall hear such lawful evidence touch- 
ing the question of such damages as may be presented to them; 

KTidence-jury to ^^^ shall also, ou roqucst ot a majority of the 
3iV£Si^?wS?n*t Road Commissioners or owners of lands whose 
o/jodgmentbeaefltt. damages are to be determined, in a body visit 
and examine the proposed location, alteration, widening or va* 
cation of such road, and the lands to be taken and affected 
thereby, and make a written verdict specifying the amount of 
damages if any, which each such owner shall recover, and return 
the same to such Justice, to be by him entered on his docket 
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in the natnre of a judgment, to be paid by suchCommisBion* 
ers, together with the costs of such suit, in case thej shall 
finally determine to establish, alter widen or vacate such 
road; and the money therefor shall be paid by the town, out 
of the funds in the hands of the Treasurer of the Commission- 
ers of lli^hways, raised for road and bridge purposes: Pro- 
vided, Tiiat in estimating the damages, the jury may con- 
sider the benefits conferred, or may disregard such benefits; 
but no benefits enjoyed in common by the owners of sur- 
rounding property shall be considered in estimating damages. 



1. The measure of compensation for private property taken for 
public use, as guaranteed by the constitution, is the markei 
value of the property taken. Wilson v. Rockford, etc., R. R. 
Co., 59 111., 273. 

In ascertaining the value of land taken by the public, every 
thing which actually enliances the present worth of the land 
should be considered, but not the fact that the owner does not 
wish to sell, or that the property is endeared to him by asso- 
ciation. The question is not what estimate does the owner 
place upon the land, but what is its real worthy in the judg- 
ment of honest, competent and disinterested men. The use 
to which the owner has applied his property is of no impor- 
tance beyond its influence upon the present value. If the 
owner suffer his land to lie open and unimproved, that will 
not authorize the jury to say that it is worthless. They must 
award what the land would be worth in the hands of another 
who would cultivate and improve it; that is its value to the 
owner, because he can procure that amount of money for it; 
that is the price it will bring in the market. Matter of Fur- 
man Street, 17 Wend., 650; Stockton, etc., R. R. Co. v. Gal- 
giani, 49 Cal., 139. The value of the land is not restricted to 
its agricultural or productive qualities, but inquiry may be 
made as to all other legitimate purposes to which it could be 
appropriated; Harrison v. Young, 9 Geo., 359; as its value to 
build permanent brick and stone buildings upon. Dickenson 
V. Fitchburg, 13 Gray, 546. So, if the land has a mine under 
its surface, that fact may be considered if the mine adds to 
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the market valne of the land, even thongh such mine has never 
been used. So of a water-power, even though it has never 
been utilized. Haslam v. Galena, etc., R. K. Co., 64 111., 353. 

See Damages. 

In estimating the value of land taken for a highway the 
present value of the land, not at a forced sale, but at a sale 
which a prudent holder would make if he had the power of 
election as to time and terms, is to govern. Somerville, etc., 
R R. Co. V. Doughty, 2 Zab., 495. 

2. Evidence of actual sales of other land is competent to aid 
in determining the value of land taken for public use. Davis 
v. Charles River, etc., R. R. Co., II Cush., 506. But they 
should be sales of similar lands in the vicinity, made under 
circumstances calculated to produce competition and develop 
their full value. Illinois, etc., R. R. Co. v. Von Horn, IS 
111., 258. And it is the province of the court to determine 
whether lands concerning the sale of which evidence is oflfered, 
were so similar in their situation, relative position and other 
circumstances bearing on their value, as to make the sale of 
them evidence which would properly guide the jury in esti- 
mating the value of the land in controversy. Paine v. Bos- 
ton, 4 Allen, 170. 

8. Evidence of an unaccepted offer of a certain price for a 
tract of land is incompetent for the purpose of showing its 
value. The value of an offer depends upon too many consid- 
erations to allow it to be used as a test of worth of property. 
Fowler v. County Commissioners, 6 Allen, 96. Such testi- 
mony is too easily manufactured. It is warranted neither on 
reason nor, on authority, and is too dangerous to be tolerated. 
St. Joseph, etc., R. R. Co. v. Orr, 8 Kans., 419. Perhaps it 
would be competent where a witness is called to give an opin- 
ion, and among other things states that he has made an offer, 
and all the circumstances under which it was made. Dicken- 
son V. Fitchburg, 13 Gray, 546. 

4. Opinions of persons acquainted with the value of real 
estate are competent to show such value. Illinois, etc., R. R. 
Co. V. Von Horn, 18 111., 258. Such opinions are admissible 
for the reason that land has no standard value. Lafayette, 



Digitized by VjOOQ IC 



166 EOAD Ain> BBIDGS LAW. [sEa 44. 

etc., R. R. Co. V. Winslow, 66 111., 221. They are admissible 
not as being the opinions of experts, for thej are not founded 
on special study, or training, or professional experience, but 
rather from necessity upon the ground that they depend upon 
knowledge which anyone may acquire, but which thejnry 
may not have. Shattuck v. Stoneham Branch Railroad, 6 
Allen, 117. The jury are not bound to take the opinions of 
the witnesses as trne, but to receive and weigh such evidence, 
and give it such weight as they believe it deserves. Keiths- 
burg, etc., R. R. Co. V. Henry, 79 111., 290. 

The knowledge requisite to qualify a witness to testify to 
his opinion of the value of lands may either be acquired by 
the performance of official dnty, as by a commissioner whose 
duty it is to lay out public ways, or by an assessor whose du- 
ty it is to ascertain the value of lands for the purpose of tax- 
ation; or it maybe derived from knowing of sales and pur- 
chases of other lands in the vicinity, either by the witness 
himself or by other persons. Swan v. Middlesex, 101 Mass., 
177. Thus a witness who had been an assessor eighteen 
years was allowed to testily to the value of land and an ease- 
ment connected therewith, taken for a railroad in the first 
year of his official position, though prior to such taking he had 
no personal knowledge thereof. Whitman v. Boston, etc.. Rail- 
road, 7, Allen, 313. So a farmer who has bought and sold other 
land may give his opinion of the value of land taken for a 
highway. West Newbury v. Chase, 6 Gray, 421. Where 
there is a conflict of evidence in reference to the damages oc- 
casioned by granting a right of way across a farm, the jury 
will be justified in giving greater weight to the testimony of 
a farmer than to that of persons engaged in other pursuits. 
Jacksonville, etc., R. R. Co. v. Caldwell, 21 111., 75. 

Opinions should be received only after a proper founda^ 
tion has been laid by showing the acquaintance of the wit- 
ness with the particular species of property. Van Densen v. 
Young, 29 Barb., 20. No exception lies to the exclusion of 
the opinion of a witness as to the value of land in controver- 
sy, if the only evidence of his being qualified to express it is 
his own statement that he knows the value and is competent 
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to State it Flint v. Flint, 6 Allen, 34. On direct examina- 
tion, liowever, a witness cannot testify as to particular trans- 
actions, such as sales of adjoining lands, how much has been 
offciod and refused for adjoining lands of like quality and lo- 
cation, or for the land in question or any part thereof, not- 
withstanding those transactions may constitute the source of 
his knowledge. Central Pacific E. R. Co. v. Pearson, 35 
Cal., 247. 

The opinion of a witness as to the value of land must be 
CO tinned to the land in oontroveray. If the jury is to be 
aided by reference to other property, the evidence must be of 
facts and not opinions. Wyman v. Lexington, etc., E. E. Co., 
18 Met., 327. The value of other land in the vicinity may 
perhaps be asked on cross-examination, for the purpose of 
testing the witness. Eand v. Newton, 6 Allen, 38. 

5. The price paid for property is not ordinarily competent 
evidence to show its value at any subsequent time. Chicago, 
etc., E. E. Co. V. Boone County, 44 111., 245. Where such 
evidence is admitted, the circumstances under which the 
price was paid may be proved in reply and explanation. Ham 
V. Salem, 100 Mass., 350. 

6. Official valuation. The valuation which a person puts 
upon his property before an assessor, is incompetent as inde- 
pendent evidence in determining its value, although admis- 
sible to contradict the evidence of such person in chief. Vir- 
ginia, etc., E. E. Co. V. Henry, 8 Nov., 165. So evidence of 
an assessor's valuation is incompetent. Kenerson v. Henry, 
101 Mass., 152. 

7. Examination of location. The jury summoned to assess 
the damages caused by the location of a road, may view the 
premises either before or after hearing the evidence, as the 
court directs. Albany, etc., E. E. Co. v. Lansing, 16 Barb., 
68: Galena, etc., E. E. Co. v. Haslam, 73 111., 494. In esti- 
mating the damages the jury may take counsel of their own 
experience and knowledge of like subjects, and may consider 
not only what the witnesses testify, but what they themselves 
have seen in their view of the premises. Matter of Antoinette 
St., 8 Phil., 461. But if SLuy juror knows of any jparticular 



Digitized by VjOOQ IC 



168 BOAD AND BRIDGE LAW. [SBC. 44. 

fdct which bears on the case, he ought to disclose it and tes- 
tify to it. Parks v. Boston, 15 Pick., 198. 

See Entry. 

8. What damages to be assessed. " Jnst compensation'' to the 
owner of land, a part of which is taken for a highway, in- 
cludes not onfy the value of the land taken but the diminished 
value of the residue. Bigelow v. West Wisconsin K. W. Co., 
27 Wis., 478. In estimating the damages of such a land- 
owner, all the damages should be taken into consideration 
which he will ever sustain by the prudent construction of the 
road. Keithsburg, etc., R. E. Co. v. Henry, 79 111., 290. 
But the damages must be real and not speculative. 
Page V. Chicago, etc., R. R Co., 70 111., 324. All damages 
should be considered which are appreciable, such as the in- 
juries which the land-owner suflFers by having his farm divided 
so as to make it inconvenient to pass to and from its different 
)>arts; Alton, etc., R. R. Co. v. Carpenter, 14 111., 190; and 
the loss of the beneficial enjoyment of a spring on the land; 
Peoria, etc., R. W. Co. v. Bryant, 57 111., 473; and the fact 
of being cut off from water; Readington v. Dilley, 4 Zab., 
209; and the inconvenience of opening a water-course under 
the road; Perley v. Chandler, 6 Mass., 454; and the wasting 
of land by angles made by the course of the road; Tonica, 
etc., R. R. Co. V. Unsicker, 22 111., 223; and the loss of steps 
projecting from the line of the road, which the owner cannot 
allow to remain without being liable to indictment; Hyde v. 
Middlesex, 2 Gray, 267; and the injury to a place as a stand 
for a public house; White v. Charlotte, etc., R. R. Co., 6 
Rich., 47; and the destruction of welh, barns and outhouses. 
Robbins v. Milwaukee R. R Co., 6 Wis., 636. Where towns 
are authorized by statute to permit domestic animals to run 
at large and depasture the highways, the herbage of which 
would otherwise belong to the owner of ihe land, this is a fact 
proper to be taken into consideration. Griffin, v. Martin, 7 
Barb., 297. 

Where the establishment of a highway will render it nec- 
essary for the owner of the land taken for the highway to 
erect and maintain a fence along the line of his remaining 
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land, he is entitled to compensation for tlie expense of build- 
ing and maintaining snch fence. Sclilattweiler v. St. Clair 
County, 63 111., 450. In Massachusetts, under a statute pro- 
viding that " If damage shall be sustained by any persons in 
their property, by the laying out, altering or discontinuing of 
any highway, the commissioners shall estimate the amount of 
damages sustained by such persons, and, in their return, shall 
state tlie share of each separately," it was held that if the 
cost of erecting, or of afterwards maintaining a fence, is the 
necessary, natural or probable consequence incident to the 
taking of land for a highway, it is a charge fit to be consid- 
ered, and to a reasonable amount allowed. Ilolbrook v. Mc- 
Bride, 4 Gray, 215. And in the case of First Parish in North 
Bridgewater v. Plymouth, 8 Cush., 475, which was a proceed- 
ing to assess the damages occasioned to an incorporated par- 
ish, by taking for a highway a portion of their land bounding 
on land of a private person, the court said: •' Whether after 
the highway was laid out it would be necessary or expedient 
for the society to enclose and secure their ground by a fence 
against the highway, was a fit question for the jury; and the 
fact that it was formerly open and unenclosed, when it 
bounded on a private proprietor, would be no conclusive rea- 
son why it might not become necessary to enclose it by a 
fence, when laid open to the highway. And if a fence should 
be necessary, although formerly they bounded on a private 
proprietor, who if his own land were enclosed and occupied, 
might have been held liable for half the cost of a partition 
fence, yet this would not be the case when their land by the 
laying open of the highway should bound on that highway. 
The public would be under no obligation to pay any part of 
the cost of maintaining a fence between the road and the 
parish. We are not prepared to say that in all cases proprie- 
tors whose lands are taken may claim damages for the cost of 
fencing against the road. It depends upoo the circumstances 
of each case, and on the broader question, whether in such 
ca^ the cost of a fence will be one of the necessary, natural 
or probable consequences incident to the taking of land for a 
highway.'^ 

The owners of lauds abutting upon a highway cannot be 
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deprived of ingress and egress to the same without corapen- 
Biition. Gebhardt v. Reeves, 75 111., 301; Butterworth v. 
Bartlett, 50 Ind., 537. But no land-owner is entitled to 
dam/ige%foTtlie vacation of a r(?a(i unless he is injured in 
some other manner than the public generally; Brady v. 
Shinkle, 40 Iowa, 576; even if his land lies adjacent to the 
vacated road. Ellsworth v. Chickasaw County, 40 Iowa, 571. 

9. Remote Damages. The general rule that the land-owner 
should receive compensation for all damages sustained by 
him, is subject to the qualification that the damages must be 
immediate. Remote consequences should not be considered. 
Sater v. Burlington, etc., P. R. Co., 1 Iowa, 386. Thus in the 
case of the Petition of Mt. "Washington Road Co., 35 N. H., 
134, one of the land-owners was a keeper of a hotel, and in 
receipt of income from letting saddle-horses to those who as- 
cended the mountain by a path he had made to the summit, 
and it was held ho was not entitled to damages on account of 
a loss of such income. So the jury cannot legally act on the 
assumpti(>n that a land-owner will be annoyed by the unlaw- 
ful acts of travelers. Thus where a road is laid through a 
church-yard, the anticipated annoyance of worshipers in the 
church by the use of the highway on Sunday by noisy and 
dissolute persons riding for pleasure, is no legal ground of 
damages. Woborn v. Middlesex, 7 Gray, 109. 

10. Benefits. Land taken for a highway must be paid for 
in money. The right of the owner to have the value of his 
land paid him in money and not in benefits, is guaranteed by 
the constitution, and it is not in the power of the legislature 
to take it away. Carpenter v. Jennings, 77 111., 250. But in 
estimating and assessing damages to land not taken, by reason 
of the location and use of a road, the benefits and advantages 
resulting from the road may be taken into consideration and 
estimated. Hayes v. Ottawa, etc., R. R. Co., 54 III., 377; 
Wilson V. Rockford, etc., R. R. Co., 59 111., 273. Such bene- 
fits and advantages, however, must be immediately connected 
with the land of which part is taken. Dwight v. County 
Commissioners, 11 Cush., 204. Advantages accruing to other 
land of the same owner, though in the same town, cannot be 
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allowed by way of setoff. Meacliam v. Fitchburg R. E. Co., 
4 Cush., 292; St. Lonis, etc., R. R. Co. v. Brown, 58 111., CI; 
Todd V. Kankakee, etc., R. R Co., 78 111., 530. 

11. All special advantages may be considered which are ap- 
preciable, such as the additional value given to land, whether 
it be by draining the land which was before wet, or by aflford- 
ing additional facilities for taking its produce to market. Al- 
ton, etc., R. R. Co. V. Carpenter, 14 111., 190. So if the high- 
way by cutting oflF a portion of au estate leaves a smaller 
estate with a larger front, which is of more value in the mar- 
ket, this is a benefit which may be allowed. Farwell v. Cam- 
bridge, 11 Gray, 413. In estimating benefits the inquiry 
should be not merely how much the land would be benefited 
for any particular purpose, but how much it would be bene- 
fited if used as men of ordinary prudence, economy and wis- 
dom would use it. Dwight v. County Commissionei'S, 11 
Cush., 204. 

If the property would sell as well with the highway as 
without, the jury might well conclude no injury had been 
sustained. Qnrry v. Mount Sterling, 15 111., 320; Page v. 
Chicago, etc., R. W. Co., 70 111., 324. 

12. Damages to be paid in money. In a proceeding to con- 
demn land for a right of way, the compensation to be ascer- 
tained by the jury must be, in terms, money, and the jury 
have no power to prescribe the performance of other acts by 
the parties applying for the condemnation, such as fencing the 
road, making crossings, etc. Chicago, etc., R. W. Co. v. Mel- 
ville, 66 111., 329. The jury must find a gross sum as com- 
pensation. Peoria, Pekin, etc., R. R. Co. v. Peoria & Spring- 
field R. R. Co., 66 111., 177. 

See Condition. 

13. Damages to be paid before taking land. Under the con- 
stitution of 1870, there can be no entrance upon or possession 
of land for public use until the compensation therefor has 
been ascertained and paid; People v. McRoberts, 62 111., 43; 
together with all the taxable costs of the land-owner; Chicago, 
etc., R. R. Co. V. Bull, 20 111., 218; or the same have been 
properly tendered. Hall v. People, 57 111., 807. An attempt 



Digitized by VjOOQ IC 



17§ BOAD AND BEIDGB LAW. [SEO. 44. 

by the commissioners of highways to open a road throngh 
im]>roved or cultivated lands, in the absence of an adjustment 
of the question of damages, will be restrained by a court of 
chancery; Commissioners v. Durham, 43 111., 91; but the 
commissioners will only be enjoined until such time as they 
shall have complied with the requirement of the law and paid or 
tendered the damages and costs. Champion v. Sessions, 2 
Nev,j 271. In such cases, the failure of the commissioners to 
pay the damages must be proved. It will not be presumed 
in support of a bill for an injunction against public oflScers 
thiit the}' failed to perform the duties required of them by 
law. Todemier v. Aspinwall, 43 111., 401. 

See Chancery. 

14. Manner of enforcing payment. Dues payable out of a 
particular fund cannot be recovered in debt or assumpsit; the 
appropriate remedy is by mandamus, after the account has 
been audited by the proper officer. Insane Hospital v. Hig- 
giuH, 15 111., 185. 

In the case of Chicago v. Barbian, 80 111., 482, which was 
an application for mandamus, to compel the levy and collec- 
tion of a tax for the payment of a sum ascertained and 
rej^orted by a jury and adjudged by a court of competent 
jurisdiction to be compensation for damages, to be sustained 
by the relator to certain property, by reason of the widening 
of a street in the city of Chicago, the city by ordinance 
having, after the entry of the order in the condemnation pro- 
cetitliugs, repealed the ordinance under which the proceedings 
for condemnation were had, and discontinued all further pro- 
ceedings for making the improvement, the court in refusing 
the writ, said: "Under the present constitution, the relator 
was entitled to have compensation made to him befoi'e his 
property could be taken or damaged, and, therefore, no judg- 
ment or order of court of binding force could be entered in 
advance of the taking or damaging of property, and the 
making of compensation therefor, conferring upon the appli- 
cant for condemnation a present right in the property 

When the party seeking condemnation acquires a vested right 
in the property, the owner has a vested right in the compen- 
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sation, but since no vested right can be acquired in the prop- 
erty without the owner's consent until compensation shall be 
paid, it must follow there can bo no vested right in the com- 
pensation until after the amount is paid Of course, if 

by the owner's consent, either express or implied, the property 
is taken or damaged before compensation is made, the owner 
has a vested right in the compensation.... The relator 
haWng suffered no injury, either by the taking or damaging 
of his property, has no cause to complain of the hardship of 
a ruling which remits him to the collection of his judgment 
through the mode which it alone contemplates, namely, the 
retention of his property until the amount shall be paid.'* 
See Peoria County v. Gordon, Sup. Ct. 111., 9 0. L. N., 404. 

See Mandamus. 

15. IntM*est. A final judgment in a proceeding for the 
condemnation of private property for public use, awarding 
damages, bears interest, although no execution can be issued 
upon it. Such judgments are within the spirit if not the 
terms of the statute which allows interest upon all judgments 
recovered. Cook v. South Park Commissioners, 61 111., 115; 
see Chicago v. Barbian, 80 111., 482. 

In the case of Madison County v. Eartlett, 1 Scam., 67, in 
which the question at issue was, "Is a county bound to pay 
interest on county orders^ from the date of their issuing until 
paid," the court said: " It is a principle of the common law, 
that the government, and by parity of reasoning, a county, 
cannot be guilty of laches. It is also well settled that a state 
is not barred by a statute of limitations, unless expressly 
named. Interest is not given by the common law for a fail- 
ure to pay money when it is due, unless the parties have so 
agreed, and is only allowed by statute when the party neglects 
to pay at the time stipulated, and is then given in the nature 
of a penalty for the violation of a contract. Apply these 
principles to the question under consideration. Tlie law does 
not impute laches, or even improper conduct, to a state or 
county, and hence it will not presume that the county has not 
done everything within its power to enable itself to comply 
with its contracts and duties. Nor will the law inflict a pen- 
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alty, or give damages, against a county, for not paying its 
debts, when it is manifestly out of ite power to do so. Conn- 
ties are limited corporations, and can only levy a tax to a 
limited amount. When the law gives a penalty or damages 
against a corporation, or even against an individual, for the 
non-performance of a given action or duty, it is done to stina- 
ulate or quicken the performance of a reasonable and possible 
thing. The law never gives a penalt}', or even damages, for 
the non-performance of impossibilities. Again, the statute 
of this state, which allows interest to creditors for all moneys 
after they become due. does not by name include the state or 
counties. From this omission is it not fairly inferable, that 
had the legislature intended to compel the state or counties 
to pay interest where they have not contracted to do so, that 
they would have been specially named? .... From the best 
consideration that we have been able to give this subject, we 
can come to no other conclusion, tlian that a county is not 
bound to pay interest on county orders, in the absence of an 
express contract to pay it." In the case of Pekiu v. Rey- 
nolds, 31 111., 529, the court said: "It seems to us that all 
the reasons why a state or county should not be liable for in- 
terest, apply with equal force to a city or town. They are 
municipal bodies created for public purposes, and with limited 
powers of taxation, and must be presumed to have exhausted 
all of their powers of taxation for the payment of their debts, 
and are not in default when they fail to pay. Nor are they 
named in the act regulating interest on indebtedness. What- 
ever power they possess to contract for the payment of inter- 
est, in the absence of express legislation on the subject, wc 
are of the opinion that their indebtedness, in the absence of 
such agreement, does not bear interest." In the case of Chi- 
cago V. Wheeler, 25 111., 478, which was an action for the re- 
coverj of damages awarded to appellee, which he had sus- 
tained by the appropriation of his real estate to the use of the 
city in the extension of a street, the court said : " The second 
section of our interest law gives six per cent, interest upon 
money withheld by an unreasonable or vexatious delay of 
payment When this assessment was made, returned and 
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confirmed, the property condemned for the street became that 
of the city for public use, and the city became the debtor of 
the former owner to tlie amount of the damages reported, and 
allowed by the city on the confirmation of the report. This 
sum they justly owed, and were bound to pay within a rea- 
sonable time. The law has imposed the duty upon the com- 
mon council to collect and pay it, and gives the city a lien 
upon all property assessed for benefits, for the spaijo of two 
years after the confirmation of the repoit. From this pro- 
vision it is obvious that the General Assembly regarded two 
years ample time in which to collect the assessments and pay 
the damages. And that they regarded a delay of more than 
two years as linreasonable, is manifest, as the lien is taken 
away after that period has elapsed. And as the legislature 
has indicated that a delay of more than two years is unreason- 
able, we are of the opinion that after the expiration of that 
time the party is entitled to receive interest on his damages." 
See Limitation. 



Form of verdict of jury asseering road damages. 

We, the Jury, assess to the respective owners, known and nnknown, of 
the lands herein described, damages as follows: 



SuBunnsioN. 


Sec. 


Town. 


Kangb. 


P.M. 


Owner. 


Damages. 












A B . 

Unknown. 


$ 











. . 



Dated this day of , 18—. 

(Signatures cf the jurors.) 

INDORSEMENT OP JUSTIOK. 

Verdict of jury. 

In matter of road from to . 

Filed this day of , 18-% 



XP. 



Form of docket entry in assessment of damages before a justice. 



STATE OF ILLINOIS, ). 

— . r 



L B ^,J.P. 



County OF—. f«- Before A- 

In tlie matter of the vacation [establish. ^ 
raent, alteration or widening] of the road 1 

from to , in the town of , ta f 

said county. j Asseasment of Road Damages. 
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IDate.] Certificate is filed by the commissioners of highways of said 
town, that they ai-e about to vacate [establish, alter, or widen] the following 
road: [describe the road — said alteration {or widening) being as follows: 
[describe the alteration or widening^ Proof is made that lawful notice of 
this application has been given to the following landowners: [name them\ 
— and to the unknown owners of the following lands: [describe lands at 

in certificate]. Whereupon the day of ^ 18—, at o'clock 

M., is fixed for the assessment of damages therein, a jury is selected and 
summoned for that day, and notice issued to said land-owners. 

[Date of (usessmeni]. Proof is made that lawAil notice of this assess* 
ment has been given to the following owners [n^me M«m]— and to the uiv 
known owners of the following lands [describe tTiem]. Whereupon a jury 
is sworn as follows; [names of iurors]. The jury hear the evidence and 
visit and examine [if such is the fact] said road [or the proposed location 
(or alteration or widening) of said road], and the lands taken and aflfected 
thereby, and return the following verdict [c *py it], which verdict is here 
entered as the judgment of the court in this proceeding. 

[Bate of payment of costs,] Said commissioners of highways deposit 
dollars, the amount of costs in the above proceeding. 

Form of land owner's receipt for damages assessed by jury. 

STATE OP ILLINOIS, 

County of , 

Town OP . 

Received of the commissioners of highways of said town the stun of 

dollars, the same being the full amount of the damages lately asssessed 

by a jury before A B ^ a justice of the peace of said county, and 

by said justice entered as a judgment in my favor, as owner of the follow- 
ing land: [describe it], by reason of the vacation [establishment, alteration 
or widening] of the following road [describe the road^s^ld alteration [or 
widening] being as follows : (describe the alteration or mdening]. 

Dated this day of , 18—. 



Seo. 45. Provided^ That when there are several such 
owners the jury may assess the damages, of one or more or all 
0eMT«fe trials- ^^ them at the same time, or they may assess 
oontina»i.ce8. g^^^jj damages at different times or there may be 
different juries and trials at different times for different own- 
ers if any owner shall demand a separate trial; and any such 
assessment of damages may be continued from time to time 
for good cause, with the like effect as continuances in other 
cases before Justices of the Peace. 
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1. Jury tail to agree. Wliere the right of a trial by jury 
is given to a party, such trial necessarily implies an eflfective 
trial, resulting in a verdict, and if the first jury does not agree 
a new one may he called^ although no provision is made for 
such a case. Mendon v. Worcester, 'lO Pick., 235. In Geor- 
gia, it was held that where under an order to that eflfect, a 
sheriff summons a jury to assess damages caused by laying 
out a highway, and the jury fail to agree, the order remains 
open and the sheriff may, without further authority, summon 
another jury for the same purpose. Hicks v. Foster, 32 Geo., 
414. 

2. See Jury; Trial; Owner; Damages. 



Sec. 46. Within thirty days after the total amount of 
damages shall have been ascertained, either by release or 
Meeting of commiMion. agreement of the parties, or by assessment 
en fur adai aedsion. before a Justicc of the Peace and a jury, 
in the manner hereinbefore provided, the Commissioners shall 
hold a meeting to finally determine upon the laying out, 
altering, widening or vacation of such road, of which meeting 
said Commissioners shall give public notice, by causing not 
less than three notices thereof to be posted in public places 
within the town, at least five days prior thereto. 

1. See Time; Notice; Adjournment. 

Form of commissioners' notice of final meeting. 

BOAD NOTICE. 

STATE OP ILLINOIS,) 

County op , \ ss. 

Town op . J 

Notice is hereby given that on the day of , 18 — ^ at o'clock 

in the noon, we, the commissioners of highways of said town, will 

meet at , for the purpose of finally determining upon the vacation 

[laying out, alteration or wideoing] of the following road [deBcribe the 
road', said alteration {or widening) being as follows {describe the alteration 
or widening]. 

Dated this day of ,18—. 

A B , ) Commissioners 

O D , [ of 

E P , ) Highways. 

12 
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[Form of affidavit of posting of notice. See Sec. 30, n.] 

INDORSEMENT OF TOWN CLERK. 
Notice of final meeting of commissioners of highways. 

In matter of road from to . 

Filed this day of , 18—, in the office of the town clerk of the 

within named town of — ^. 

T X , Town Clerk, 



Sec. 47. In cases where the damages are not wholly re- 
Bevocation of nil pro- Icascd or agreed npon, and the Commission- 
N?w proc?^inS?'no?J^ ^^^ "^'^^1' ^® of ^^^^ opinion that the damages 
loweJforouejear. asscssed by the jury are manifestly too high 
and that the payment of the same would be an nnreasonaole 
burden upon the tax-payers of the town, the Commissioners 
may revoke all proceedings, had upon the petition by a writ- 
ten order to that effect; and such revocation shall have the 
effect to annul all such proceedings and assessments, releases 
and agreements, in res|>ect to damages growing out of the 
proceedings, upon the petition: Provided^ Upon tlie final 
determination of the Commissioners of Highways,or the 
Supervisors, npon appeal being determined, and a copy of all 
such proceedings being tiled in the town clerk's office, no 
other proceedings shall be had by the Commissioners of High- 
ways, nor any petition entertained in regard to the same road 
or petition for one year from the date of filing such copies of 
proceedings. 



1. Supervisors cannot reconsider their determination. After the 
supervisors have determined a case submitted on appeal, their 
power over the subject is exhausted. They cannot re-open 
the case and change the result. People v. Ferris, 41 Barb., 
121. 

2. Decision of supervisors final. Where a statute authorizing 
a special proceeding directs that a judgment shall be final, 
this means that it shall ijot be subject to any review. Hough- 
ton's Appeal, 42 Cal., 35. 

Under the act of 1845 [R S. 1845, p. 488, § 38], providing 
that the judgment of the circuit court should be final Oii all 
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questions relating to the establishment of roads, it was held 
that there could neither be an appeal taken from the circuit 
court, nor a writ of error prosecuted, either on the question 
of the propriety of laying out a road; Marion County v. Har- 
per, 44 111., 482; or on the question of damages. Coon v. 
Mason County, 22 III., 666. But in a later case arising under 
the act of 1852 [L. 1852, p. 151, § 14, 15], which provided for 
an appeal to the circuit court on the question of damages 
in condemning land for public use, and provided that the 
judgment of the circuit court should be final and conclusive, 
it was held that an appeal would lie from the circuit court — 
that the assessment of damages in condemnation proceedings 
constitutes a " case^^ within the meaning of the constitution, 
in the clause defining the jurisdiction of the supreme court, 
and that in Coon v. Mason County, the question as to the 
constitutional right to prosecute a writ of error bad not been 
considered. St. Louis, etc., R. W. Co. v. Lux, 63 III., 524. 
Compare Constitution of 1848, Art. V., § 5, and Constitution 
of 1870, Art. VL, § 2. 

See Appeal 

3. If the oommissioBers of highways entertain a second applica- 
tion for laying out a road within one year after the determination 
of the supervisors on appeal on the first application, their 
proceedings will be void. People v. Township Board, 13 
Mich., 462. A slight variance in the description of a road, if 
it does not make substantially a new road, does not justify a 
second application within a year. Matter of Highway, 2 Pen., 
665. 

The evident purpose of the legislature was to make the de- 
cision of the supervisors final for the period of one year. But, 
unquestionably, the legislature did not intend the prohibition 
of new proceedings to apply to a case in which the decision 
of the supervisors is set aside by the common law writ of 
certiorari. As soon as this is done, the proceedings become 
a nullity from the beginning, and the decision of the super- 
visors becomes as inoperative for all purposes as if it had 
never been made, and leaves the parties interested at liberty 
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to commence anew. Sholty v. Dale, 63 111., 200; Countj of 
Sangamon v. Brown, 13 111., 207. 

See Description. 

4. The common law writ of certiorari may issue to all inferior tri- 
Uunals and jurisdictions, in cases where tliey exceed their juris- 
diction, and in cases where they proceed illegally, and there is 
no appeal or other mode of directly reviewing their proceed- 
ings. Doolittle V. Galena, etc., R. R. Co., 14 111., 383. Thus 
certiorari lies to bring up to the circuit court the record of 
proceedings in laying out a road hy aupermsora on appeal. 
Winfield v. Moffatt, 42 111., 47. But a petition for the writ 
is an application to the judicial discretion of the court, and 
will not be granted for formal or technical errors only, where 
no real injustice has been done; nor will it be granted, even 
where more substantial errors are apparent in the proceedings, 
upon application of one whose rights are not affected inju- 
riously by such errors. The court, in its discretion, will not 
grant the writ to reverse proceedings for the establishment of 
a road where they have been long acquiesced in by all parties, 
and especially those principally interested, where contracts 
have been made, expenses incurred, and buildings and im- 
provcments adapted to the highway. Holden v. County Com- 
missioners, 7 Met, 565. The effect of a waiver of exceptions 
to the validity of proceedings, which might otherwise have 
been successfully insisted on, through neglect to urge them at 
tlje proper time, is of familiar application in all petitions for 
certiorari^ and particularly so in cases of exceptions taken to 
tlte* laying out of highways. Whately v. County Commis- 
missioners, 1 Met., 336. 

The right to bring a certiorari to reverse the proceedings 
of supervisors on appeal, ielongs as well to the commissioners 
of highways as to the land-owners. Commissioners v. Claw, 
15 Johns., 537. But when the commissioners institute the 
proceedings, they should do it in the name of the town and 
mot in their own names — otherwise, if they do not succeed, 
judgment will be rendered against them for costs. Commis- 
sioners V. Supervisors, 27 111., 140. 

See Irregularities; Certiorari. 
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5. The only office which the writ of certiorari performs is to 
certify the record of a proceeding from an inferior to a supe- 
rior tribunal. It is the duty of the inferior party to whom it 
is directed, to transmit a complete transcript of the record 
properly certified to the* court awarding the writ, without any 
statement of facts dehors the record. The superior tribunal, 
upon an inspection of the record alone, determined whether 
the inferior tribunal had jurisdiction of the parties and of 
the subject matter, and whether it has exceeded its jurisdic- 
tion, or has otherwise proceeded in violation of law. Com- 
missioners V. Supervisors, 27 111., 140; Chicago, etc., R. E. 
Co. V. Whipple, 22 111., 105. 

The commissioners of highv/ays are not prohibited by the 
pendency of a petition for a certiorari to quash their pro- 
ceedings or the proceedings of supervisors on appeal, in laying 
out a road, from opening the road, but they will proceed at 
their peril after notice of the pendency of the petition. £x 
parte Adams, 10 Pick., 273. 

6. Interference of equity. Where supervisors, on appeal, 
have jurisdiction to review an order of the commissioners of 
highways, and proceed regularly in the exercise of that juris- 
diction, equity will not interfere with their determination or 
control their action. Gray v. Lott, 18 111., 251. 

Where a party aggrieved by the laying out of a road has a 
complete remedy at law, as by certiorari^ a court of equity 
will not generally take jurisdiction and enjoin the opening of 
the road, because there are irregularities in the proceedings 
for laying it out, or even want of compliance with some ma- 
terial requirements of the law. See Ottawa v. Chicago, etc., 
R. E. Co., 25 111., 43. In certain cases an injunction may be 
obtained to prevent a trespass, but the case must be brought 
within some acknowledged head of equity jurisdiction. Al- 
bany, etc., R. E. Co. V. Browneil, 24 N. Y., 348; as where 
the exercise of such jurisdiction is necessary to prevent a 
multiplicity of suits at law; Mohawk, etc., E. E. Co. v. 
Artcher, 6 Paige, 88; or to prevent an irreparable injury. 
Peoria V. Johnston, 56 111., 51. So where a highway has been 
changed under competent legal authority, there being no 
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charge of the want of proper care, skill or precaution in the 
exercise of the power, a court of equity has no jurisdiction to 
order 'the same to be restored to its former location, on the 
ground that it is a private nuisance to certain parties residing 
near the line of the road so changed. And it would seem 
that if it were a public nuisance, the court would have no 
jurisdiction, as the remedy at law for changing highways is 
adequate and complete. Illinois Central, etc, H. B. Co. v. 
Bentley, 64 111., 438. 
See Chancery. 



Form of order of commissioners revoking all proceedings. [To be 

indorsed on (or annexed to) the petition]. 

STATE OF ILLINOIS, ) 

County op ^ \ ss. 

Town of . ) 

We, the commissioners of litghways of said town, hereby revoke all 
proceedings had upon the within [or annexed] petition. 

Dated this day of , 18—. 

A B , ) Commissioners 

£ F \ ) Highways. 



Seo. 48. In case the Commissioners shall not revoke such 
prior proceedings they shall make an order, to be signed by 
Final order lay. them declaring such road so altered, widened or 
l35i'iSg®JSi'^ laid o'lt a pnblic highway, and which order shall 
cording papen. contain or liave annexed thereto a definite descrip- 
tion of the line of such road, together with a plat thereof. 
The Commissioners shall within ten days from the date of 
sucli order, cause the same together with the report of the 
surveyor, the petition and releases or agreements in re- 
spect to damages, to be deposited and tiled in the office 
of the Town Clerk, who shall note upon such order the date of 
such tiling. It shall be the duty of such Clerk, after the time 
for appeal to Supervisors has expired, and in the case of such 
appeal, after the same shall have been determined, in case the 
prayer of the petition is granted, to record such order, together 
with the plat of the surveyor, in a proper book to be kept for 
that purpose. 
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1. Order most be clear and intelli^ble. No particularybr/ri of 
words 18 necessary in an order establishing a road, if tlie facts 
sufficiently appear. Tucker v. Rankin, 15 Barb., 471. Where 
the words used were " have, and do lay out a highway," they 
were held to import that the road was laid out at the date of 
the order. Fowler v. Mott, 19 Barb., 204. 

The appropriation of private property to the public use 
should not be accomplished by the use of ambiguous or un- 
certain language. The presumption is in favor of the owner 
of the land, and any act done by public authority which inter- 
feres with his rights should be, as it always may be, clear and 
intelligible. Glover v. Boston, 14 Gray, 288. An order is 
invalid when it does not intelligibly describe the line of the 
road^ nor refer definitely to any proper instrument on tile in 
the town clerk^s office, containing such description. Isham v. 
Smith, 21 Wis., 32. But an order is sufficient if it gives the 
route of the road with reasonable certainty. Where from the 
whole order taken together, there appears to be no difficulty 
in locating the road, as where the description in one part of 
the order is uncertain, yet in another part the commissioners 
refer to the petition in which the description is complete, 
and state that it is granted, it is sufficient. Todemier v. As- 
pinwall, 43 111., 401. So where an, order refers to a plat an- 
nexed to it and made part of it, and the route can be ascer- 
tained from the plat in connection with the description in the 
order, the order is sufficiently definite. Clifford v. Eagle, 35 
111., 444. In determining whether a road can be located from 
the description given in the order, it is proper to call sur- 
veyors and take proof on the points of location. Commis- 
sioners V. People, 38 111., 347. 

The fifty-fifth section of the act of 1861 [L. 1861, p. 255] 
is as follows: "Whenever the commissioners of highways 
shall determine to lay out any new road, or alter any old one, 
they shall cause a survey to be made, by a competent sur. 
veyor, who shall make a report to them of such survey, accom- 
panied with a plat, particularly describing the route, by metes 
and bounds, courses and distances, and also the land over 
which' the road passes. They shall incorporate such survey, 
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accompanied with a plat, in an jorder, to be signed by them, 
declaring such road, so altered or laid out, to be a public high- 
way; which order, together with the petition and report of 
the surveyor, shall bfe deposited with the town clerk, who shall 
note the time of tiling the same." In the case of Fowler v. 
Pitstick, 55 111., 118, the court say, in reference to this statute: 
" It would seem to be only necessary, under the provisions of 
this statute, for the commissioners of highways, or tlie super- 
visors when on an appeal they undertake to lay out the road, 
to incorporate so much of the survey as indicates clearly the 
cx>ur6es and distances of the route of the road, and the land 
over which it passes. They are certainly not required to in- 
corporate the plat into their order. It is provided that the 
plat is to accompany the order, and to be filed in the town 
clerk's office. The same provision applies to the surveyor's 
report. It is, in like manner, to be filed in the town clerk's 
office, as a separate paper pertaining to the road. The statute 
does not require the couKuissioners, or the supervisors, when 
they act, to incorporate the whole of the surveyor's report 
into their order. A substantial compliance with the provis- 
ions of the statute is all that is ever required. It is not nec- 
essary for the commissioners, or the supervisors, to state in 
their order laying out a road, that the surveyor signed his 
report, which the statute requires to be made to them. There 
is nothing in the statute on that subject. If the statute does 
not direct them to so state in their order, then it is not nec- 
essary." 

See Description; Survey; Plat; Sec. 51, n. 

2. Width. An order locating a road without specifying a 
width is erroneoudi, and may be set aside by proper proc^- 
ing in proper time. Morgan v. Green, 17 111., 397. Such an 
order will not, however, be declared void when collaterally 
assailed. When the commissioners acquire jurisdiction their 
proceedings, though erroneous, are binding until set aside, and 
acts done under them while in force are valid. When a road- 
way has been actually opened, traveled and worked, under such 
an order, the public have a legal right of way over such a 
width of road as the owners of adjacent lands have opened In 
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obedience to the order. Pearce v. Gilmer, 54 111., 26. Where 
the width of a road is not established by fencing, the road will 
be held to be of the minimum width allowed by law. Alvord 
V. Ashley, 17 111., 868; Pearce v. Gilmei*, 54 111., 26. 

An order sufficiently declares the width of a road which 
refers to and adopts the terms of the petition therefore in 
which a width is specified. People v. Commissioners, 37 
N. T., 360. 

Where the quantity of land in a road is given, in legal in* 
tendment the road will be considered as laid out, the course 
specified in the order being taken as a center, of such a width 
as the quantity of land will permit, and parol evidence is ad- 
missible to show the result of the data given. Herrick v. 
Stover, 5 Wend., 580. In a similar manner the width of a 
road may be ascertained, when the quantity of land which the 
road takes from each owner over whose ground it passes^ is 
specified. People v. Kedhook, 13 Wend., 310. 

See Width. 

3. Order most be nnconditional. The commissioners of high- 
ways have no authority, when laying out a road, to provide 
that bars and gates shall be kept across the road, and a pro- 
vision in their order that they may be so kept is a mere ex- 
pression of opinion, and will not justify the owner of the land 
taken in obstructing the road therewith. Kinks v. Hinks, 46 
Me., 423. So where a highway is laid out and the order pro- 
vides that it shall continue so long as the petitioners keep it 
in repair, and no longer, the limitation is unlawful and void. 
The laying out of the road, however, as to the owner of the 
land over which it passes, is voidable only, and until set aside 
by a superior tribunal, he cannot maintain trespass against a 
person meanwhile using the way for ordinary travel merely. 
Brown v. Brown, 50 N. H., 538. Where an order is unlawful 
in a material fact which cannot be separated from the rest, 
the whole order is invalid. Braintree v. County Commis- 
sioners, 8 Cush., 546. 

See Sec. 33, n. 

4. Filing of papers. The requirement of the statute that the 
order shall he filed with the town clerk within ten days from 
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the time of making it is peremptory. Dolphin v. Pedley, 27 
Wis., 469. 

In proceedings under the act of 1861, (Laws 1861, p. 255) 
which did not limit 'the time for filing the order, it was suf- 
ficient to file it within a i*easonable time after making it; 
Town V, Blackberry, 29 111., 137; and thirty days was held 
not to be an unreasonable tiipe. Allison v. CommissionerSi 
5 mi., 170. 

An omiasion to file the petition within ten days from the 
date of the order, will not affect the regularity of the proceed- 
ing — the rCi^uirement that it shall be tiled being merely di- 
rectory. Bushwick V. Meserole, 10 Wend., 122. But as the 
petition for a road which has been laid out, is a public paper, 
any person who improperly retains it can be compelled by 
attachment to file it with the town clerk, for the inspection of 
a person who is a party to a suit in which the road is in ques- 
tion. People V. Vail, 2 Cow., 623. 

See Filing; Directory; Mandatory; Time; Writing; Signa- 
ture; Plat 

5. Recording papers. Where every thing required by the 
statute for laying out a liighway has been done, except the re- 
cording of the proceedings of the commissioners, such min- 
isterial nonfeasance will not render the proceedings nugatory, 
but they will be considered in law recorded. King v. Kenny, 
4 Ohio St., 83. 

See Becord. 



Form of order laying out new road. 

STATE OP ILLINOIS, ) 

County ok , V as. 

Town OP . ) 

Whereas, after lawAil notice, a petition in form and sabBtance as re- 
quired by law was presented to the commissioners of highways of said 
town, for the establishment of a new road on the following route (describe 
the route as in the petition): 

And, whereas, alter lawful notice, said commissioners of highways met 
and examined the route of said proposed road, and heard all the reasons for 
and against the laying out of the same, and then decided to grant the prayer 
of said petition; 

And, whereas, afterwards, baring made such changes in the route of 
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said proposed road between the termini thereof as, in their judgment, Uie 
convenience and interest of the public required, the said commissioners of 
highways caused a survey and plat of such proposed road to be made by a 
competent surveyor, which survey and plat are hereto attached and made 
part of this order: 

And, whereas, afterwards, said commissioners of higliways ascertained, 
in the manner provided by law, the aggregate amount of the damages re- 
quired by law to be ascertained by them prior to the establishment of such 
road, which said damages were definitely fixed by [state how the dam' 
agts were fixed, na hy agreement^ release or assessment by jury]: 

Now, therefore, we, the commissioners of highways of said town, by 
virtue of the facts above recited, and in pursuance of law, do hereby order 
and declare that the road set forth in said survey and plat is a public high 

way feet wide; that the line of said survey is the center thereof: com 

mencing at [describe the line of the road a$ laid out.] 

Dated this day of , 18 — . 

A B y ) Commissioners 



-, ) Commissi 
'[ of 

-, ) Hlghwa 



E F , ) Highways. 

INDORSEMENT OF TOWN OLERE. 

Order laying out road from to 

Filed this day of , 1&— , in the office of the town clerk of with- 
in named town of . 

X T , Town Clerk. 

Form of order altering or widening a road. 

STATE OF ILLINOIS, ) 

County of , V ss. 

Town of . ) 

Whereas, alter lawful notice, a petition in form and substance as re- 
quired by law was presented to the commissioners of highways of said 
town, for the alteration [or widening] of the following road [describe the old 
road] : said alteration [or widening] being as follows [describe the aUera- 
tion or widening] : 

And, whereas, after lawful notice, said commissioners of highways 
diet and heard all the reasons for and against the said proposed alteration 
\or widening], and examined the said route, and then decided to grant the 
prayer of said petition : 

And, whereas, afterwards, having made such changes in the route of 
said proposed alteration [or widening] between the termini thereof as, in 
their judgment, the convenience and interest of the public required, the 
said commissioners of highways caused a survey and plat of said proposed 
alteration [or widening] to be made, including the line of the old road, by 
a competent surveyor, which said survey and plat are hereto attached and 
made part of this order: 

And, whereas, afterwards, said commissioners of highways ascei'lained, 
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in the manner provided by law, the aggregate amount of the damages re- 
quired by law to be ascertained by them prior to the alteration [or widen- 
ing] of said road, which said damages were definitely fixed by [$taie Am* 
the damages werefixed^ aa hy cbgreemerU, releass or as$e$8meiit by jury] ; 

Now, therefore, we, the commissioners of highways of said town, by 
virtue of the facts above recited, and in pursuance of law, do hereby order 
and declare that the new line of said road, as set forth in the said survey 

and plat, is a public highway feet wide; that the line of said survey is 

the center line theieof: commencing at [describe the n^w line]: 

Dated this day of , 18—. 

A B , ) Commissioners 

C D , [ of 

E F , ) Highways. 

IND0R8EMKNT OF TOWN CLERK. 

Order altering [or widening] road from to . 

Filed this day of , l8— , in the ofllce of the town clerk of 

within named town of . 

X Y , Town Clerk, 



Seo. 49. In cases where the damages claimed by the land 
owners for the right of way is released, or is agreed n}>on be- 
Procf^ingBwhend.msges twccn the land-owncrs and Commissioners, 
are reiewod or agreed upon, ^-jj^ Commissioncrs may, at their first 
meeting or at any adjourned meeting, examine the route of 
the road, and cause a survey thereof to be made, and make 
their order establishing, altering, widening or vacating the 
road, according to the prayer of the petition, and return the 
same within the time and in the manner specified in this act. 



Sec. 50. Any person or persons interested in the establish- 
ment, alteration, widening or vacation of any road in this 
Inducements toes- State, are hereby authorized to ofler indnce- 
t»biish,eMj,road. mcnts to the Commissioners of Highways for 
the establishment, alteration, widening or vacation of any 
such road, by entering into contract with said Commissioners, 
conditioned upon such establishment, alteration, widening or 
vacating, to pay money or other valuable thing to the town 
for the oenent of the road and bridge funds ot the same; or 
to perform any labor, or to construct any road, bridge or cul- 
vert on any road which said person or persons desire to have 
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established, widened or altered. And such contracts, in writ- 
ing, made with said Commissioners, shall be deemed good 
and valid in law, and may be enforced by said Commissioners 
or their successors in office, before any court having jurisdic- 
tion. 



1. Indncements to commissioners. The commissioners of 
highways should not lay out a road unless it is of common 
necessity and convenience, even though one or more persons 
may take upon themselves the payment of damages. Com- 
monwealth v. Cambridge, 7 Mass., 163. When public con- 
venience and necessity require a road, it is immaterial at 
whose expense it is made or that private individuals contribute 
to its cost. Gay v. Bradstreet, 49 Me., 580. Where an in- 
dividual has a peculiar and local interest in the laying out of 
a road beyond that which he has in common with other citizens, 
his undertaking to idemnify the town in case the road is laid 
out is not against the policy of the law. Townsend v. Iloyle, 
20 Conn., 1. 

See Necessity. 

A promise to pay public offio^srs to do an act which they 
are required to do by law in discharge of their official duties, 
is illegal and against public policy, and therefore void. Ran- 
dolph County V. Jones, Breese, 103. 

Corrupt agreements with public officers to influence them 
to a particular course in the discharge of their official duties, 
are, of course, void, no matter to whom executed. Cook v. 
Shipman, 24 111., 614; Id., 51 111., 316. 

Where sundry proprietors of lots on a strip of land which 
had been thrown open and occupied as a highway in the city 
of N. H., to a small part of which G. claimed a subsisting and 
exclusive title, signed a writing addressed to the city author- 
ities requesting them to lay out such street according to law, 
and assess the damages, which the applicants thereby agreed 
to pay to the city treasurer; and this request having been 
complied with, "A," describing himself as city treasurer, 
brought an action founded on the writing, to recover such dam- 
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ages; it was held that as the promise was neither made with 
" A," nor on his account, the action was not sustainable. 
Townsend v. Hoyle, 20 Conn., 1. 

Where a petitioner for a highway agreed to bear the expense 
of making it, and the road lay across a canal constructed by 
him, through his laud, at the same time with the road, it was 
held that he was liable for the expense of keeping the bridge 
required for crossing the canal in repair, and that the general 
rule that the cost of bridging an existing watercourse for a 
highway is upon the public, was inapplicable. Lowell v. Pro- 
prietors of Locks, 104:Mmss., 18. 

2. Indaeements to land-o^^niers. Where a land-ow^ier is op- 
posing a railroad bill before Parliament, merely to protect 
private interests, and is induced to withdraw that opposition 
by an agreement to pay for his landu such agreement may 
be enforced; Capper v. Earl of Lindsey, llEng. L. & Eq.,9; 
Law V. Railroad, 46 N. II., 284; even though the land-owner 
is a member of parliament; Ilawkes v. Eastern Counties, R. 
W. Co., 15 Eng. L. & Eq., 358; see lledfield on llailwayB, 
§§7-17. 

A promise to pay a land-owner a specified sum on his con- 
senting to have a highway laid through his land, is not with- 
in the statute of frauds. Noyes v. Chapin, 6 Wend., 461. 
But a parol contract to pay a land-owner for permitting one 
portion of his land to remain open as a public road, and also 
to pay for a certain other portion, is void, the whole being one 
entire agreement, and the latter part being void by the stat- 
ute of frauds. Crawford v. Morrell, 8 Johns., 253. 

See Statute of Frauds; Agreement. 



Form of contract to secure the vacation, etc., of a road. 

STATE OF ILLINOIS, ) 

( .'ounty op , >. 8s. 

Town of . ) 

Whereas A B is interested in the vacation [establislupent^ al- 

tcration, or widening] of the road herein described : Now, therefore, as an 
inducement for the vacation [establishment, alteration, or widening] there- 
of, said A B hereby contracts with the commissioners of highways 
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of said town, that he will pay to said commissioaers the sum of dollars 

[or will perform certain labor to be here specified], for the benefit of the road 
and bridge fund of the said town. This contract is conditioned upon the 
vacation [establishment, alteration, or widening] of the following road : [de- 
scribe the road-'BaAd alteration (or widening) being as follows: (de$o7'ibe 
the cUteration or widening]. 

Dated this day of , 18— • 

A B , ) Commissioners 

O D ,[ of 

E P , ) Highways. 

INDORSEMENT OF TOWN OLERK. 

Contract of C X , 

In matter of road from to . 

Filed this day of , 18—, in the oflSce of the town clerk of the 

within named town of .- 

W X , Town Clerk. 



Form of i^emonstrance against the Tacatlon, etc, of a road. 

STATE OF ILLINOIS, ) 

County of , > ss. 

Town of . ) 

We, the undersigned, residents of said town, hereoy remonstrate against 

and object to the granting of the petition of A B and others, for 

the vacation [establishment, alteration, or widening] of the following road 
[describe the road—QHid alteration (or widening) being as follows; (describe 
the alteration or widening]. 

Dated this day of , 18—. 

[Sigfiatures.] 



Seo. 51. The records of the Town Clerk, or a certified 

copy of such record and papers, relating to the establishment, 

K*.cord»oftowacierv,orcopyof location, alteration, widening or vaca- 

Bame are prim* fade evldeDce. ^\qj^ ^f ^ny rOad, shall DC yvima facie 

evidence in all cases that all the necessary antecedent provisions 
had been complied with, and that the action of the Oommis- 
sioners of Highways, or other persons and oiSficers in regard 
thereto, were regular in all respects. 



1. Parol evidence. In a suit involving the question of the 
existence of a highway, unless it is assumed by the pleadings, 
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documentarj proof of the location of the highway is not in- 
digpensable. Dimon v. People, 17 111., 416. Parol evidence 
terifliii^ to prove a highway by prescription may be received 
wiUnxit first requiring the party offering it to show that there 
is no record of the road, or that it is imperfect or beyond his 
reaeh^ or the like. Such parol evidence is not secondary. 
Mosier v. Vincent, 34 Iowa, 478. The laying out and open- 
ing of roads is not an exercise of judicial powers, and hence 
tlie podtion that no presumptions are to be indulged in their 
favor is not tenable. Nealy v. Brown, 1 Gilra., 10. If a road 
is used and traveled by the public as a highway, and is recog- 
nized and kept in repair as such by the officers whose duty it 
is bj law to open and repair public roads, proof of these facts 
furnishes a legal presumption, liable to be rebutted, that such 
road is a highway. Eyman v. People, 1 Gilm., 4; Illinois, 
etc., R. K. Co. V. Benton, 69 111., 176. 
See Highway; Evidence. 

2. Town Clerk's record. In a direct proceeding by certio- 
rari to test the validity of the proceedings in laying out a 
roa<l, the proceedings will be quashed unless the record shows 
all jurisdictional facts. Such facts being established, the 
court then is allowed to presume other facts to sustain the 
jnrisdiction, but not the jurisdiction itself. Commissioners 
V. llaqicr, 38 111., 103. 

Ill a collateral proceeding the order establishing a road 
may be read in evidence without first making proof that all 
the ])revious steps required by the statute had been taken, 
and it will then be presumed that the antecedent proceedings 
had lieon regular, subject, however, to be rebutted. Waddle 
V, Duncan, 03 Ills., 226. But proof of tlje prior proceedings 
will not dispense with the necessity of proving the final 
order, Demsey v. Donnelly, 58 III., 40. 

3, ^*Copies of all papers, duly filed in the office of the town 
clerk, and transcripts from the town i*ecords certified by him, 
flliall be evidence in all courts with like effect as if the origi- 
nal were produced." R. S. 1874, p. 1081, § 117. 

" The papers, entries, records, .... or parts thereof, of any 
, * - . town or county, may be proved by a copy thereof, certi- 
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fied under the Land of the clerk or the keeper thereof, and the 
corporate seal, if there beany; if not, under his hand and 
private seal." R S. 1874, p. 490, § 14. 

The statute, so far as it authorizes certified copies of papers 
to be used in evidence, applies only to pa])ers which the law 
requires to be filed and preserved as a matter of record. Gray 
V. Waterman, 40 111., 522. 

See Filing; Record. 

4. A substantial compliance with tbe statute is all that is re- 
quisite, in laying out a highway, if nothing fundamental is 
omitted; the strongest possible compliance with the statute is 
not demanded. Town v. Blackberry, 29 111., 187. In the 
case of Commissioners v. Supervisors, 53 111., 320, the court 
said: "We have no idea that the legislature intended a rigid 
rule of construction should be applied to proceedings of this 

character In such proceedings we are not inclined to be 

tenacious about forms.'* And in the case of Dimon v. People, 
17 111., 416, the court said: "We are not able to sympathize 
with, or encourage the numerous efforts that are making to 
overturn and destroy the public used highways, through the 
various counties of the state, by exceptions to the loose and 
imperfect mitintes, records and files, kept by the commission- 
ers' courts, in the early locations of roads through a new and 
sparsely settled country. We shall indulge no nice, stringent 
or technical criticisms upon these^ when in evidence, to aid in 
closing up used highways." 

See Irregularity. 

6. Estoppel. An owner of lands over which a highway has 
been laid out cannot be heard to object, that all the require- 
ments of the statute were not observed, when he himself in- 
stituted the proceedings, and every act was done with his 
knowledge and consent, and the question of the want of power 
cannot arise. Trickey v. Schlader, 52 111., 78. But a party 
active in causing a road to be illegally opened is not thereby 
estopped, on becoming owner of the lands over which it 
passes, to deny its legality. Scott v. State, 1 Sneed, 629. 

A petition for the laying out of a road to intersect a cer- 
tain other rottd described in the petition, is competent evi- 
13 
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dene^ of the petitioners' admission of the existence of the 
road so described. Louk v. Woods, 15 IlL, 266. 
See E&toppeL 

Form of town clerk's certificate to copy of papers and records. 

TATE OF ILLINOIS, ) 

COUNTV OP ^ Vss. 

Town of . J 

I, A B , town clerk of said town, hereby certify that the above 

and foR^i^riing are true copies of the papers and records in my office in re- 
laiioQ (o tliA establishment [location, alteration, widening or vacation] of the 
roatl tberein described. 

Daleil this day of ^ 18—. 

A B , Town Clerk. 



Sec. 52. Eoads for private and public use, of the width of 
three rods or less, may be laid out Irom one dwelling or plan- 
PHtat^rrjirt^ width of- tatiou of HU individual to any public road, 
-'^nfi'e"V.?^rKn^^^ or from one public road to another, or from 
mpT^mi udowwi. q^c lot of Jaud to auothcr, or from a lot 

of land to the highway, on petition to the Commission- 
ers of Highways by any person directly interested. The 
Connnis^ioners, on receiving such petition, shall have 
]>ower ta lay out the road as asked for therein, to which end 
tliey sludl proceed and examine into the merits of the case, and 
shall he governed in their proceedings by the rules and regu- 
latioiiB prescribed in this act in relation to public roads. The 
jury Bliall consider the damages that may result to parties 
from euid proposed rofld, and shall assess the damages to each 
]nilivi<lual owner of lands affected thereby. The amount of 
such dutnage^ shall be paid by the persons benefited thereby 
to thvi extent and in proportion that they are benefited, to be 
detenained and declared by the jury. The remainder of the 
arnatint of damages over and above that to be paid by the 
parties fis aforesaid, shall be paid by the land as in other 
emm. The amount of damages to be paid by individuals 
Bhall he ]>aid to the persons entitled thereto before the road 
shall W. opened for use. An appeal may be taken on the 
question of the propriety and necessity of such road as in 
other cases. 
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1. Roads for poblie and private use. ^' The general assembly 
may provide for establishing and opening roads and cartways, 
connected with a public road, for private and public use." 
Constitution 1870, Art. IV, § 30. 

A road for public and private use is of public concern, un- 
der the control of the government, and virtually a public road. 
Taking private property for the purposes of such a road, otiier 
than that of individuals to whose residences or farms the road 
runs, is a power exercised under eminent domain, and is not 
a taking for private use. Sherman v. Buick, 82 Cal., 241. 

2. Private road. An act authorizing a private way to be es- 
tablished over the land of a person against his objection, as 
did the act of 1861, is unconstitutional. The legislature 13 
powerless to afford the means by which a private way can be 
established over private property without the consent of the 
owner. Nesbitt v. Trumbo, 39 111., 110;Crear v. Crossly, 40 
111., 175. 

See Private Eoad. 



Sfc. 53. If such private road or cartway shall not bo 

Time to open Opened by the petitioners or .other assigns within 

priTataroed. ^y^^ years from the time of making the order for 

the location of the same, such order shall be regarded as re- 

Bcinded. 

1. See Sec. 80, n. 



Seo. 54. When such private road or cartway is proposed to 
pass over inclosed lands the owners of such lands shall have a 
Time eTinwed to remove reasonable time, notcxcecding eight mouthn, 
crop* and fencee. ^ [y^ designated by the Commissioners of 

Highways, to harvest crops and remove fences which may l>e 
on such lands before such* road or cartway shall be opened. 

1. See Sec. 78, n. 
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SfiCp 55. The Commissioners of Highways may, in their 
FflTTiipnt for work discretion, pav persons who live on or have pri- 
cmpriv^.taroadt. yato roads which are used by the public, for 
work done on such roads; but in no case shall they be allowed 
more than the amount of their road tax for the year in which 
the work is done. 

1. See Sec. 14; Sec. 77. 



Sko. 56. Public roads may be established, altered, widened 
Roiuip (in town or or vacatcd on township or county lines, or 
uiiiTBh<^.i. etc-copiej irom ouc towuship into another, in the same 
liji*i?Ji'rded. ® manner as other public roads except that in 
eiich case a copy of the petition shall be posted up in and 
presented to the Commissioners of Highways of each town 
interested, said petition to be as in other cases, and signed by 
not less than twelve freeholders residing in either county, 
within three miles of the road so to be altered, widened, lo- 
cated or laid out; whereupon it shall be the duty of the Com- 
missioners of Highways of the several towns to meet and act 
as one body, in the same time and manner as in other cases, 
in considering the petition, viewing the premises, adjusting 
damages and making all orders in reference to such proposed 
road alteration, widening or vacation, and a majority of all 
Bueh Commissioners must concur in all such orders; and a 
copy of all final orders and plats and papers shall be tiled and 
recorded in each of the counties and towns interested. 



1. A road adjoining a town line, but wholly within one town, 
may be located by the commissioners of highways of that 
town without joint action with the commissioners of the 
adjoiTiing town. Mack y. Commissioners of Highways,- 41 
111., 378. 

See Town Line. 



Sec. 57. The Commissioners of Highways shall also, in 

Anrnmi^nt of town casc a ucw Toad is established allot to each of 

^'hi^wn of MpSlS siicli towns the part of such road which each 

aad UAmaKe*. Qf gudi towus shall ODcn and keep in repair, 

and the part so allotted shall be considered as wholly belong- 
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ing to such town. Tliey shall also divide the expenses and 
damages which may accrue from such location, widening or 
alteration, and if they cannot agree, they shall refer the matter 
to three disinterested freeholders, as arbitrators, whose de- 
cision shall be final. 



1. Necessity of allotment. When a road is located on a town 
line there must be allotted to each town the part of the road 
which such town shall open and keep in repair. Without 
such allotment the road cannot be opened, neither of the 
towns having power to act. Keech v. People, 22 111., -klS. 

2. Power and duty of each town. After the allotment of a 
town line road has been duly made, each town, as to the part 
allotted to it, becomes subject to the same liabilities as if the 
road were wholly located in such town. Montgomery v. 
Scott, 34 Wis., 338. It is not discretionary with the com- 
missioners of highways of one town to open the^r^ allotted 
to such town or not, but it is their duty to opefi such part. 
Sanger v. County Commissioners, 25 Me., 291. 

Where an encroachment occurs on a town line road the two 
towns cannot unite as plaintiffs and bring an action to recover 
the penalty provided for such encroachment. Tlie Action 
must be brought by the town to w^hich the portion encroached 
upon has been allotted. Bradley v. Blair, 17 Barb., 480. 

See Sec. 64; Allotment; Town Line; Freeholder. 

Form of allotment of road on town line. 

STATE OF ILLINOIS, ) 

CJOUNTY OF . ) 

Whereas, the commissioners of highways of the towns of [name of tovm\ 
and {name of townl^ in said county, have lately established the following 
new road on the line between said towns : [describe the road] : Now, there- 
fore, the commissioners of highways of said towns, in pursuance of law, 
hereby allot to each of said towns the part of said road which such town 

shall open and keep in repair, as follows : To the said town of ^ that 

part commencing at , running thence and ending at . To the 

said town of , that part commencing at , running thence , and 

ending at . 

Dated this day of ^ 18—. 

A B y ) Commissioners of L M , ) Commissioners of 

C D , [ Highways of said O P , !• Highways of said 

E F , ) town of . . Q R , ) town of . 
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INDORSEMENT OF TOWN CLEBK. 

Commissioners* allotment. 

In matter of road from to . 



Filed this day of , 18—, in the office of the town clerk of 

within named town of . 

T V , Town Clerk. 

Form of commissioners' division of expense in vacating, etc, road on 

town line. 

STATE OF ILLINOIS, 

County of . 

Whereas, the commissioners of highways of the towns of [rtame of 
tttwn] and [iifime of Uton] in said coun»y, have lately vacated [established, 
altered or widened] the following road on the line between said towns: 
[ih^cribe th' road—s^W alteration (or widening) being as follows: {describe 
the alteratitn or widening]-. Now, therefore, the commissioners of high- 
wiiys of said towns, in parsaance of law, hereby divide the expenses and 
damages which have accrued from such vacation [establishment, alteration 

or widening] as follows : The said town of shall pay the sum of 

dollars, as follows: To C D , dollars. 

[Continue thus through the list.] 

And the said town of shall pay the sum of dollars, as follows; 

To K T , dollars. 

[Continue thus throv^gh the list.] 

Dated this day of , 18—. 

O P , J Commissioners of L M , 1 Commissioners of 

6 R , \ Highways of said N X , \ Highways of said 

8 M , ) town of M V ) town of 

INDORSEMENT OP TOWN CLERK. 

Commissioners' division of expense. 
In matter of road ii-om to . 



Filed this day of , 18—, in the office of the town clerk of 

within named town of — . 

T M y Town Clerk. 

Form of order referring division of expenses, etc., to arbitrators. 

STATE OF ILLINOIS, ) 

County of . f 

Whcrras, the commissioners of highways of the towns of [name <if 
tuwn\ and [name of town] in said county, have lately vacated [established, 
altered or widened] the following road on the line between said towns: 
\ describe the road — said alteration (or widening) being as follows : (di scribe 
the alteration or widening.] And, whereas, said commissioners cannot agree 
up^m a division of the expenses and damages which have accrued from 
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such vaca»ion^ [establish men^ altemticm or widening] : Now, therefore, in 
pujsuHDce of law, said commissioners hereby refer the matter of such 
<li vision to the following disinterestetl freeholders as arbitrators: \navM 

Dated this day of , 18—. 

A B , 1 Commissioners of G H , ) Commissioners of 

C D , V Highways of said K M-a-— , \ Highways of said 

E F , J town of . T W , ) town of . 

INDORSEMKNT OP TOWN CLEKK. 

Commissioners* reference to arbitratora. 

In matter of road from to . 

Filed this day of , 18—, in the office of the town clerk oi 

within named town of . 

X A , Town Clerk. 

Form of decision of arbitrators dividing expenses, etc. 

STATE OF ILLINOIS, \ 

County op . f * 

Whereas, the commissioners of highways of the towns of [name of 
town] and [name of town]^ in said county, have lately referred to the under- 
signed, as arbitrators, the matter of the division of the expenses and dam- 
ages which have accrued from the vacation [establishment, alteration or 
widening] of the following road : [df scribe the road — said alteration (or wi- 
dening) being as follows {describe the alteration or widening] : Now, there- 
fore, we, the undersigned, in pursuance of law, hereby divide the expenses 
and damages which have accrued from such vacation, [establishment, alter- 
ation or widening] as follows : The town of shall pay the sum of 

dollars, as follows : To A B . dollars. 

[Continue thus through the list.] 

And the town of shall pay the sum of-^ dollars, as follows : 

To C D , dollars. 

[Continue thus through the list.l 

Dated tliis day of , 18—. 

y M \ I Arbitrators. 

U V J 

IKDORSEMENT OF TOWN OLERK. 

Decision of arbitrators. 

In matter of road from to . 

Filed this day of , 18—, in the office of the town clerk of 

within named town of . 

X A , Town Clerk. 
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Sec. 58. Any person or persons interested in the decision 
of the Commissioners of Highways in determining to or in 
Appeal from decs- Tofusing to lay out, alter, widen or vacate any 
OT°v?rd?cTSrjSj-SJ! road or revoking any previous order or decision 
tjceof appcMi. relative to any road, or from tlie verdict of any 

jury in assessing damages in opening, altering or vacating any 
road, may appeal from such decision to three Supervisors of 
the county, outside of the town in which such road or proposed 
road is located by givins: a written notice of such appeal to 
said Commissioners of Highways and to at least three of the 
petitioners within ten days after such decision has been filed 
in the office of the proper clerk; and shall also present a writ- 
ten petition to some Justice of the Peace of the county, 
asking for an appeal, and stating on what ground such appeal 
is taken. 



1. An appeal does not lie from a determinatioB void for want of 
jurisdiction. A party aggrieved can impeach the proceedings 
collaterally, or directly by certiorari. People v. Judges, 24 
Wend., 249. 

See CertioraH. 

2. Who' may appeal. In New York, under a statute pro- 
viding in one section, that " every person liable to be assessed 
for highway labor, may apply to the commissioners of high- 
ways of the town in which he sliall reside, to alter or dis- 
continue any road, or to lay out any new road," and in another 
section providing that " every person who shall conceive him- 
eelf aggrieved by any determination of the commission- 
ers of highways, either in laying out, altering or discon- 
tinuing, or in refusing to lay out, alter or discontinue, any 
road." it was held that an appeal lies to every person con- 
ceiving himself aggrieved by such determination, provided 
he be a resident tax-payer of the town, and as such, liable to 
assessment therein for highway labor. People v. Cortelyou, 
36 Barb., 164. But in Delaware, under a statute granting the 
right of appeal to every " party interested in or affected by 
the road," it was held that a common interest as a citizen 
does not entitle a person to a review of a road order — there 
mvst he a apecial interest^ as the owner of lands affected by 
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the road. Long Point Road, 5 Harring., 152. So in New 
Hampslnre it was held that a tax-payer, merely as such, is not 
entitled to be heard in opposition to laying out a highway, cs 
lie is represented by the town and his interest is too remote. 
Bumham v. Goffstown, 50 N. H., 560. 

A corporation owning land on which a liighway is laid, is 
a " person" within the meaning of the statute, and is entitled 
to the right of appeal. People v. May, 27 N. Y., 238. "The 
word ' person' or ' persons,' as well as all words referring to or 
importing persons, may extend and be applied to bodies poli- 
tic and corporate as well as individuals." R. S. 1874, p. 1011, 
§ 1, sub. 5. 

Where a party accepts the damages assessed to him, ho 
waives the right to appeal. Mississippi, etc., K R. Co. v. 
Byington, 14 Iowa. 572. 

3. To wliom to present petitioii. There is no express provision 
in the statute prohibiting an appeal from being taken before, 
one of the commissioners himself, who happens also to be a 
justice of the peace. But it is probably because such a pro- 
ceeding was not anticipated. It is inconsistent with the very 
nature and object of an appeal in such a case that a dissent- 
ing commissioner can act as a justice and appoint supervisors 
to review the action of the majority. State v Supervisors, 
9 Wis , 554. 

See Relationship. 

4. Time of appealing. Under the act of 1845 [R. S. 1845, p. 
488, § 38] no appeal could be taken on the question of dam- 
ages on the laying out of a new road until the road was or- 
dered to be opened. County of Sangamon v. Brown, 13 
111., 207. 

See Time. 

5. The petition fmr an appeal. It is not essential that the 
paper intended as an appeal from an order of the commis- 
sioners of highways, to the supervisors, should be formally ad- 
dressed to the justice. It is sufficient if it is a paper stating 
the order appealed from and the ground upon which the ap- 
peal is taken, signed by the party appealing, and filed by him 
within the required time. Commissioners v. Supervisors, 53 
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111., 320. Sec People v. Smith, 15 III., 326. Properly, it 
should state that the party appealing is interested in the order 
or verdict appealed from ; Rex v. Justices of Essex, 5 B & C, 
431; or state facts from which it can be collected that he is 
interested. Rex v. Blackawton, 10 B. & C, 792. In New 
York, under a statute requiring the party appealing to give 
notice of his appeal, and to state in such notice the ground of 
such appeal, in a case of an appeal from an order refusing to 
lay out a road, a notice simply stating the appeal, without 
setting out the grounds, was sustained. Commissioners r. 
Judges, 7 Wend., 264. So a notice of an appeal, stating as a 
ground that the order of the commissioners was illegal, was 
held good, though it was thouglit that it would have been well 
to have specified the objections. Commissioners v. Meserole, 
10 Wend., 122. 

Under the act of 1845 [R. S. 1845, p. 488, § 38] providing 
for appeals from the county court to the circuit court, parties 
having different interests could not join in an appeal. Ten- 
ants in common could do so, their interests being joint, but in 
all other cases it was necessary for parties complaining to 
prosecute separate appeals. County of Sangamon v. Brown, 
13 111., 207. 

Under the act of 1851, [L. 1851, p. 73, § 8] which required 
all persons desirous of appealing from the commissioners to 
act in concert, and take their appeal to the same three su- 
pervisors, and under the act of 1857, [L. 1857, p. 185, § 9] 
which required appeals to be filed with the town clerk, and it 
there was none, with the supervisor or any justice of the 
peace of the town, and made it the duty of such town clerk, 
supervisor or justice of the peace, as the case might be, to pro- 
ceed at once to select three supervisors to hear the appeal, :t 
was held that appeals could be taken by various persons at 
different times, but they should be heard at the same time. 
Corley v. Kennedy, 28 III, 143. 

Under the act of 1853, [L. 1853, p. 195, § 6] providing for 
the location and establishment of a road from Peoria to Rock 
Island, which provided for appeals to the circuit cour^ with- 
out prescribing the manner in which they should be taken, it 
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was held tliey might be taken in the mode prescribed for 
taking appeals from justices of the peace, or by filing certified 
copies of the proceedings of the commissioners appointed to 
locate the road. County of Peoria v. Harvey, 18 III., 364. 

6. The notices of an appeal. Where an appeal is taken to three 
supervisors^ they cajinot act unless all the parties entitled to 
notice are notified '^ should they do so, their action will be in- 
valid, but the appeal will stand and may be heard by the 
supervisors of the same towns, upon proper notice given. 
McPherson v Iloldridge, 24 111., 38. 

Where an appeal is taken from, a decision of the commis- 
sioners laying out or refusing to lay out a highway, it is the 
act of the commissioners which is attempted to bo set aside. 
They know the facts upon which they have founded their pro- 
ceedings, which it is their duty to defend and maintain as the 
representatives of the town. If notice if not given to them, 
they may bring certiorari against the supervisors, on which 
the proceedings on the appeal will be dismissed. Commis- 
sioners v. Claw, 15 Johns., 637. Notice should be served on 
each of the commissioners — service upon one is not sufficient. 
People V. Lawrence, 54 Barb., 589. Perhaps the meeting of 
all or even of a majority of the commissioners would be a val- 
id waiver of the notice, but the meeting of one only would 
not People v. Judges, 20 Wend., 186. 

The statute does not require the grounds of an appeal to 
he stated in the notices to the commissioners and petitioners, 
but in the paper filed with the justice. If an attempt is made 
to set them forth in the notices, and they are misstated, that 
may be a good reason for an application to the supervisors to 
postpone the hearing, to enable parties to prepare to meet the 
real questions involved in the appeal, but it will not affect 
their jurisdiction over the subject matter involved in the ap- 
peal as set forth in the paper filed with the justice. Commis- 
sioners V. Supervisors, 53 III., 320. 

The statute does not require notice of an appeal to be given 
to the parties whose land is affected by the road in contro- 
versy. It is the duty of the owners of the land to take n^ottce 
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of and follow up the appeal. Wells v. Hicks, 27 HI., 343. 
See Notice. 

7. Effect of appeal. An appeal from the decision of the 
croininissioners of highways laying out a road, suspends the 
powers of the commissioners, and until their acts are aflBrmed 
hy ii decision of the supervisors they cannot open the road 
without being liable in trespass. Clark v. Phelps, 4 Cow., 190. 

If on an order being made by the commissioners discontin- 
uing a highway, a fence be built, across it, an appeal subse- 
quently brought will not have the effect of rendering the 
fence a public nuisance. Drake v. Rogers, 3 Hill, 604. 

8, Appeal to circnit court. The latter part of the j&fty-third 
section of the act of April 10th, 1872 (L. 1871-2, p. 686) was 
identical with section thirty-five of the present law, except 
tliatit did not contain the phrase, " as hereinafter provided." 
The fifty-eighth section of the act of 1872 (L. 1871-2, p. 689) 
aleo provided that "the commissioners of highways, or any 
person interested in such verdict,"of a jury in assessing dam- 
ages, "may appeal from such judgment to the circuit court of 
the proper county, at any time within twenty days from the 
rendition of such judgment." .... This last section was re- 
pealed, and has not been re-enacted, and whether appeals from 
the verdict of a jury can now be taken only in the manner 
provided in section fifty-eight of the present law, or can be 
taken to the circuit court under the general act (R. S. 1874, 
P- 647, § 62) relating to justices of the peace, queer e. Com- 
pare Sees. 36, 68, 59, 60, 61. 



Form of notice of appeal fix>m decision of commissioners. 

STATE OP ILLINOIS, ) 

County op . j 

To A B , C — — D , and E P , commissioners of 

highways of the town of , in said county, and to G H , I 

K , and L M , three of the petitioners for action on the road 

herein described: Take notice, that the undersigned, being interested in 
the decision lately made by the commissioners of highways of said town, 
reetH'Cting the vacation [establishment, alteration or widening] of the fol- 
lowing road: {describe the road— said alteration, (or widening) being as fol- 
lows {describe the aU&ration or mdening] will, on the day of , 18—, 
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at o'clock in the noon, at , present to T W , a justice 

of the peace of said county, a petition asking for au appeal from said de- 
cision. 

Dated this day of , 18— • 

S P . 

Q— 



[affidavit of skrvioe. See Sec 10, Sub., 9, n.] 

INDORSEMENT OF JUSTICE OF THE PEACE. 
Notice of taking appeal. 

In matter of road from to , 

Filed this day of , 18—. 

T IT ^,J.P. 



Form of notice of appeal ftrom verdict of jury. 

STATE OF ILLINOIS, ) 

County op . f 

To A B , C D , and E F , commissioners of high- 
ways of the town of , in said county, and to Q H , J K , 

and L M , three of the petitioners for action on the road herein de- 
scribed: Take notice, that the undersigned will, on the day of , 

18 — , at o'clock in the noon, at , present to T W 

, a justice of said county, a petition asking for an appeal ft-om the 

verdict of the jury thai lately assessed the damages of the undersigned, by 
reason of the vacation [establishment, alteration or widening] of the follow- 
ing road, [describe the road— Bsld alteration (or widening) being as follows: 
{describe the aUeration or widening]. 

Dated this day of ^ 1&-^ 

J — 



Form of petition for an appeal from decision of commissioners. 

STATE OF ILLINOIS, r 

County of . J 

To S R , a justice of the peace of said county: The un- 
dersigned respectfully represent that on the day of , 18 — , the 

commissioners of highways of the town of , in said county, filed in 

the oflace of the town clerk of said town the following decision: [copy i(\. 
That we are interested in such decision, and ask for an appeal from the 
same to three supervisors, as provided by law, for the following reasons: 
[stale them]. 

Dated this day of , 18—. 

[Signatures €f the appellants ] 
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INDORSEMENT OF JUSTICE OF THE PBACB. 



Petition for appeal. 

In matter of road from to 

Filed this day of , IS-. 



8 R ^,J.P. 



Form of petition for an appeal firom verdict of jory. 

STATE OF ILLINOIS J 
County of . jss. 

To S R , a justice of the peace of said county: The un- 
dersigned respectfully represent that on the day of , 18 — , be- 
fore W X , a justice of the peace of said county, a jury assessed 

the damages of the undersigned by reason of the vacation [establishment, 
alteration or widening] of the following road: [describe the road — said alter- 
ation (or widening) being as follows: {describe the alteration er mdeninff'\ 

That said jury, on said day, returned their verdict to said W X 

as follows: [copy it\. From said verdict we ask an appeal to three soper- 
visors, as provided by law, for the following reasons: [tiaU them]. 

Dated this day of , 18—* 

[Signatures of the appellants]. 



Seo. 59. It shall bo the duty of the justice of the peace 
BummoDing supervi- to causo to bc summoiied three supervisors of 
?£?^?riS-"SSS£;°Sf the county to hear such appeal; and said so- 
Mipcrvisort. pervisors shall fix upon a time and place 

when said appeal will be heard by them ; and the person or 
persons appealing shall at least three days before such trial, 
give a written notice to the said Commissioners of Highways 
and to at least three of the petitioners of the time and place 
of said trial; and upon such appeal the said supervisors shall 
have the same power and authority that is by this act con- 
ferred on the Commissioners of Highways, not only in regard 
to the laying out, altering, widening or vacating any road, but 
shall have the same power to cause a jury to be called to assess 
damages, whenever the state of the proceedings require it, 
and the supervisors cannot agree with the owners of the laud 
in regard to the same. 



1. Selection of supervisors. In a case which arose under the 
act of 1851 (L. 1851, p. 73, § 8), providing that every appeal 
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from a decision of the commissionors of highways to three 
supervisors ''shall be in writing, addressed to the supervisors, 
and sigued by the party or parties appealing," the court said: 
"This statute does not require an appeal to he addressed to 
the supervisors by name. It is enough that it is addressed, 
generally, to the supervisors of specified towns. Indeed, this 
is the better practice, for the individuals may cease to be su- 
pervisors before the appeal is determined. In this case, so 
much of the appeal as sets forth the names of the supervisors 
may properly be disregarded as surplusage." People v. 
Smith, 15 111,326. 

In Massachusetts, under an act providing that if a road, or 
any part of it upon which the county commissioners are to 
act, they having jurisdiction over roads, lies within a town in 
which one of them resides, the other members of the board 
shall give notice to one of the special commissioners, who 
shall proceed to act on the board instead of the commissioner 
so disqualified, it was held that if the order of notice upon a 
petition for the repair of a highway is issued by a board ot 
commissioners, one member of which resides in a town in 
which part of the highway lies, all subsequent proceedings 
will be invalid, unless the irregularity is waived. Tolland v. 
County Commissioners, 13 Gray, 12. But if a party to the 
proceedings appears, and, knowing of the disqualificatwn ot 
i\iQ o^Qex on account of residence^ t2^eh no exception to his 
acting, until the proceedings are concluded, he will be deemed 
to have waived any exception on that account, and the pro- 
ceedings will not be set aside on certiorari, Ipswich v. 
County Commissioners, 10 Pick,, 519. 

See Relationship; Irregularities; Waiver; Certiorari. 

2. The time for hearing an appeal cannot be fixed by the 
justice of the peace who grants the appeal. That is for the 
supervisors to do. Anderson v. Wood, 80 111., 15. The time 
should not be fixed upon until after the expiration of the ten 
days allowed by the statute for taking appeals, as persons in- 
terested have the whole of the ten days after the filing of an 
order within which to appeal. Corley v. Kennedy, 28 LI., 143. 

3. Waiver of informalities in notice. Where notice of the 
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hearing of an appeal is given to the commissioners of high- 
ways and three petitioners, it seems that tlie attendance at the 
hearing of two of the petitioners will be regarded as a waiver 
by the petitioners of all informalities in the notice. Anderson 
V. Wood, 80 111., 15. 
See Majority; Waiver. 

4. An appeal continues in force nntil regularly disposed of by 
the supervisors summoned to hear it, and it is not discon- 
tinued by their neglect to fix upon a time and place for hear- 
ing. Clark V. Phelps, 4 Cow., 190. So a failure on the part 
of the supervisors to hear an appeal at the ti me first fixed 
upon, does not operate as a dismissal of the appeal, or, a dis- 
continuance of the whole proceeding, but the appeal is to be 
regarded as pending and the parties may still have a hearing 
and determination of it. But to do so, the same notice must 
be given to all the parties designated by the statute, as well 
as the appellants, of the time and place of the meeting of the 
supervisors for its hearing. MoPherson v. Holdridge, 24 111., 
38. If the supervisors do not and will not proceed to hear 
and decide an appeal, they may be compelled to do so Jy 
mandamus, Lansing v. Caswell, 4 Paige, 619. 

The statute authorizes appeals to be prosecuted to three 
supervisors, selected from the various towns, and not to the 
persons who may occupy the office. The appeal is to the 
officers and not to the individuals. It is in their official, and 
not in their individual capacity, they are authorized to act 
If the individuals who are supervisors when an appeal is 
taken, cease to be supervisors before it is determined, their 
successors will be authorized to act and carry on the proceed- 
ings. McPherson v. Holdridge, 24 111., 38. 

See Mandamus. 

5. Powers of supervisors. Under the act of 1851, [L. 1851, 
p. 74, § 12] requiring supervisors on appeal " to hear the 
proofs and allegations of the parties," and " first consider the 
propriety and expediency of locating, altering or discontin- 
uing the road; secondly, the subject of damages, if such sub- 
ject was embraced in the appeal under which they are acting," 
it was held that it was no part of the duty of the supervisors 
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to entertain dilatory or technical, objections — that they were 
bound to hear and determine a case on the merits, and that the 
only questions for them to decide were the expediency or inexpe- 
diency of the road and the amount of the appellant's damages. 
People V. Smith, 15 111., 326. In the case of Commissioners 
V. Judges, 13 Wend., 432, cited, approvingly, in the foregoing 
case, it was held that the supervisors had no authority to en- 
tertain an objection to the regularity of the proceedings ante- 
rior to the decision of the commissioners, and if any irregu- 
larity had intervened previous to such decision, it could only 
be corrected by certiorari directed to the commissioners. In 
a subsequent case, arising under the act of 1851, it was held 
that on an appeal to the supervisors, regularly taken, they had 
jurisdiction to investigate the question of the sufficiency of the 
notice [by posting copies of the petition] of the application to 
the commissioners, as well as all other questions involved in the 
appeal. Wells v. Hicks, 27 111., 343. In passing upon section 
seventy-five of the act of 1861, [L. 1861, p. 260] which was iden- 
tical with section twelve of the act of 1851 , the court held, citing 
People V. Smith, approvingly, that on an appeal from a de- 
cision of the commissioners of highways locating a highway, 
the supervisors could only consider the propriety and expe- 
diency of locating the road and th^ subject of damages — that 
whether or not the commissioners had jurisdiction of the sub- 
ject matter was a question the supervisors could not investi- 
gate, and that the only mode by which this question could bo 
tried was by removing the record to the circuit court by cer- 
tiorari. Commissioners v. Harper, 38 111., 103. In a case 
arising under the act of 1857, which in section nine, [L. 1857, 
p. 185] after providing for an appeal to three supervisors, pro- 
vided that the supervisors *' shall proceed to hear and de- 
termine said appeal, in the same manner, and be governed by 
the same rules as is now prescribed by law in reference to 
appeals in such cases," [see act of 1851, ante,] it was held 
that if any commissioner proceeded to lay out a road, with- 
out giving the requisite notice, or otherwise proceed ille- 
gally, the remedy was by appeal to the supervisors, and that 
equity could not enjoin the proceedings, the remedy by ap- 
14 



Digitized by VjOOQ IC 



210 EOAD AND BRIDOK LAW. [SEC. 59. 

peal being adequate and complete. Winkler v. Winkler, 
40 111., 179. In a later case arising under the act of 1861, it 
was held that questions concerning the regularity of an ap- 
peal, as whether the appeal bond correctly recited the decision 
of the commissioners, or whether the person appealing was a 
person by whom the statute permitted an appeal to be taken, 
must be raised before the supervisors, and not for the first time 
in circuit court on certiorari. Wiufield v. MofTatt, 42 
111., 47. 

An appeal from a decision of the commissioners of high- 
ways is not like an appeal which takes a suit from one court 
to another, and is heard on the evidence given in the court 
below. An appeal to supervisors is heard and decided on 
the facts existing at the time of the hearing before them, and 
not on the facts existing at the time of the original applica- 
tion to the commissioners. In this respect it is in the nature 
of a new proceeding . People v. Goodwin, 5 N. T., 568. 
An inquiry as to what was proved before the commissioners 
is not legitimate. Brown v. McCord, 20 Ind., 270. On an 
appeal on the question of the propriety of laying out a road 
the burden of proof is upon the petitioners for the road to 
show that their petition should be granted. The fact that it 
was granted by the commissioners is not prima facie evi- 
dence of the public necessity and convenience of the road. 
Mendon v. Worcester, 2 Allen, 463. 

If, on an appeal, the stcpervisors undertake to lay otft and 
establish a highway, they must proceed in all things the same 
as the commissioners of highways. They have no higher or 
greater authority than the commissioners from whom they 
obtain jurisdiction. Tower v. Pitstick, 55 111., 118. Their 
powers are strictly appellate, and they cannot lay out a road 
different from the one submitted to the commissioners. Ex 
parte Commissioners of Danube, 1 Cow., 142. But they may 
lay out a road with reference to the petition for it, giving the 
termini and general route proposed, without regard to the 
particular route the tjommissioners examined. People t. 
Judges, 23 Wend., 360. 
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Form of gQmmons for snperyisors to hear appeal from decision of 

commisdoners. 

STATE OP ILLINOIS, > ^ 
CouinT OP . f 

The People of the State of Illinois to any constable of said county- 
Greeting: 

You are hereby commanded to summon A B , C D , 

and E F , supervisors respectively of the towns of O , P , 

and X , in said county, to appear before me, on the day of — -, 

18—, at o'clock in the ^noon, at , to fix upon a time and place 

when and where they will hear an appeal lately taken by [names of appel- 
lants'l from a decision of the commissioners of highways of the town of 

, in said county, respecting the vacation [establishment, alteration, or 

widening] of a road in said town of , which decision was made on the 

day of , 18 — , and filed in the office of the town clerk of said town 

of , on the day of , 18 — , 

Dated this day of , 18—. 

Q V ,J.T. 

INDORSEMENT OF BEBVIOB. 

STATE OF ILLINOIS, ) 

County of . J ' 

Served the within summons by reading the same to the following with- 
in named persons, on the date set opposite to the name of each : 

To A B , On [date]. 

To C D ^ On [date]. 

To E F ^ On [dat^. 

I 8 y Constable. 



Form of summons for SQperrisors to hear appeal trom yerdiet of 

jury. 

STATE OF ILLINOIS,) 

County of , J 

The People of the State of Illinois to any constable of said county^ 
Greeting: 

You are hereby commanded to summon A B ^ C D , 

and E F , supervisors respectively of the towns of O , P , 

and X , in said county, to appear before me, on the day of , 

18 — . at o'clock in the noon, at , to fix upon a time and place 

when and where they will hear an appeal lately taken by [names of appel- 
lants] from a verdict of a Jury assessing their damages by reason of the 
vacation [establishment, alteration, or widening] of a road in the town of 

, in said county ; which verdict was, on the day of , 18 — , re- 

turned by said jury to T V , a Justice of the ipeace of said county. 

Dated this day of , 18—. 

Q V .J. P. 



Digitized by VjOOQ IC 



212 BOAD AND BRIDGE LAW. [SEO. 59. 

Form of order of supervisors fixing time, etc., of hearing appeal 

from decision of commissioners. 
STATE OP ILLINOIS, )„ 

COUKTY OP . J "• 

We, the undersigned, superyisors respectively of the towns of A , 

B , and C , in said connty, having been summoned to hear the ap- 
peal of [name$ of appeUanis]j granted by L M , a justice of the 

peace of said county, on the day of , 18 — , hereby fix the time 

and place when and where said appeal will be heard, as follows: On the 

day of , 18 — , at the hour of o'clock In the noon, at 

X Y , ) 

Z Q , V Superviaora. 

INDOBSEMENT OF JT78TIOE OF THE FEAOB. 

Order of supervisors. 

In matter ol road from to . 

Filed this day of , 18—. 

J V ^,J. P. 



Form of notice of hearing of appeal fh>m decision of commissioners. 

STATE OF ILLINOIS, ) 

County of . ) 

To A B , C D , and E F , commissioners of 

highways of the town of X , in said county, and to Q H , I 

K , and L M , three of the petitioners for action on the road 

herein described : Take notice, that on the day of , 18 — , at 

o'clock m the noon, at , before O R— — , P W , and 

Y S , supervisors respectively of the towns of M , P 

and L , in said county, the appeal will be heard which has lately been 

taken by us from the decision of the commissioners of said town of X , 

respecting tha vacation [establishment, alteration or widening] of the fo^ 
lowing road [describe the road — said alteration (or widening) being as 
follows (describe the alteration or widening.] 

Dated this day of , 18—. 

M P . 

M S 

IND0B8EMENT OF TOWlf OLEEK. 
Notice of hearing of appeal. 



In matter of road from to - 



Filed this day of ^ 18—, in the office of the town clerk of the 

within named town of . 

P T , Town aerk. 
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Form of notice of hearing of appeal firom verdict of jnry. 
STATE OP ILLINOIS,) 

CODNTY OF , ) ^ 

To A B , C D , and B P , commissioners of high- 
ways of the town of X , in said county, and to Q H ^, I 

K , and L M ,tliree of the petitioners for action on theroaa here- 
in described : Take notice, that on the day of , 18—, at o'clock 

in the noon, at , before O R , P W , and V 

8 , supervisors respectively of the towns of M , P , and 

L , in said county, the appeal will be heard which has lately been 

taken by us from the verdict of the Jury that assessed our damages by 
reason of the vacation, [establishment, alteration or widening] of tlie fol- 
lowing road : [deseribe the root^— «aid alteration (or wideninj^ being as foL 
lows: (dt9cnb6 the alteration or widening]. 

Dated Uiis day of , 1^-% 

M P . 

M 8 . 



Form of docket entry on presentation of petition for appeal from 

decision of commissioners. 

STATE OF ILLINOIS, ) ^ 

CouwTY OF . f ™* Before A B , J. P. 

In the matter of the vacation [estab-l 
lishment, alteration or widening] of the ( *«-.^ai 

road from to , in the town r^PPea** 

of , in said county. J 

[Date ] Petition is filed by [namee of appeUante], asking for an appeal 
from a decision of the commissioners of highways of said town, respecting 
the vacation [establishment, alteration, or widening] of the following road 
[deecrtbe the rood— said alteration (or widening) being as follows (describe 

the aUeraUon or widening] : which decision was made on the day of — , 

18 — , and filed In the office of the town clerk of said town on the day 

of , 18—. Proof Is made that petitioners have filed a sufficient bond 

for costs with the town clerk of said town, and that said commissinuf'rs, 
and three of the persons who petitioned for action on said road, have had 

the notice required by law. Said appeal Is therefore granted, and E 

P ^ Q — H , and M P , supervisors respectively 

of the towns of X , V , and W , In said county, are hereby 

designated to hear said appeal, and a summons for them Is Issued, retuma- 

ble the day of , 18 — . [Date of meeting of tupervieore.'] Said 

supervisors appear and fix upon the day of , 18—, and [state 

the place] as the time and place when and where they will hear said appeal 
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Form of docket entry on presentation of petition for appeal from 
yerdict of jury. 

BTATB OP ILLINOIS, U« 

County of . j ^ Before A B ^ J. P. 

In tbe matter of the vacation [establishment, ) 

alteration or widening] of the road from V Appeal. 

to , in the town of , in said county. ) 

[DoUe.l Petition is filed by [names of appellantsjy asking for an appeal 
from a verdict of a jury assessing their damages by reason of the vacation 
[establishment, alteration or widening] of a road, as follows [describe (he 
road— said alteration (or widening) being as follows (describe the aUeratian 

or widening] : which verdict was returned by said jury on the day of 

, 18—, to X Y , a justice of the peace of said county. [Proceed 

as in preceding form.} 



Sbo. 60. And they phall make a report of their proceed- 
siiperTi«on*re ^^g^ ^^^ decislon ID the case, and in like manner 
p2Swuon-effSt that 18 bj this act required by the Highway Com- 
of deciaion. missioners, and shaft be entitled to two dollars 
and fifty cents per day; and their decision shall be final in 
regard to laying out, altering, widening or vacating such 
road, or in refusing to do the same, for one year atler such de- 
cision. 

1. See Sec. 47, n. 



Seo. 61. Any parties taking an appeal from the award of 
coetiofap- the decision of the Highway Commissioners, or the 
peal-bond, ycrdict of the jury, shall pay the cost of such appeal, 
in case the award of the decision of the Highway Commis- 
sioners, or the verdict of a jury is in all things sustained; 
and shall file a suflicient bond with the Justice of the Peace 
or Town Clerk before taking such appeal, guaranteeing such 
payment in such case. 



1. Costs. Where several appeals from an order of the com- 
missioners of highways are heard together, the liability of the 
appellants for the costs is joint, and not joint and se/eraL 
Disosway v. Winant, 13 Abb. Pr., 216. 
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On an appeal on the question of damages a material in- 
crease In the assessment is regarded as a successful prosecu- 
tion of the appeal ; County of Sangamon v. Brown, 13 111., 
207; and a decrease as an unsuccessful prosecution. Hamb- 
lin V. Barnstable, 16 Gray, 256. 

2. To whom bond should ran. In the case of an appeal from 
a judgment against real estate for non-payment of taxes as- 
sessed by a city, and in which the city alone is interested, it 
has been held that tlie appeal bond may be made payable to 
the city to which the proceeds of the judgment, when col- 
lected, will belong, or to the state to the use ot the city. 
Griffin v. Bellville, 50 111., 422; Nashville v. Weiser, 54 111., 
245. 

3. The obtaining of sureties to a Dond is not essential in all 
cases as part of an appeal, but only in those cases in which it 
is required by statute, or by the order of the court allowing 
the appeal in cases where the court possesses power to pro- 
scribe such terms. County of Peoria v. Harvey, 18 111., 364. 
In a case which arose under the act of 1861 [L. 1861, p. 259, 
§ 70], requiring parties appealing from an order of the com- 
missioners of highways to file with the town clerk a bond in 
sufficient amount, and with sufficient sureties, it was suggested 
that where two persons appealing from the same order join in 
the appeal bond, each may be regarded as surety for the other, 
so as to obviate the objection that the bond has no sureties. 
Winfield v. MoflFatt, 42 111., 47. 

4. Amending bond. Where a bond given upon an appeal 
from the commissioners of highways has been accepted by 
the town clerk, the parties appealing are in such condition 
that they should not be prejudiced by any defect appearing 
in it, but, if an objection to it is made at the proper time, 
leave should be given them to file a more perfect bond. Shaw 
V. Havekluft, 21 111., 127; Winfield v. MoflFatt, 42 111., 47. 

See Bond; Filing. 
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Foi*m of bond on appeal from decision of commiasioners. 

Know all men by these presents, that whereas A B has taken 

an appeal from the decision of the commissioners of highwATS of the 

town of , in county, Illinois, made on the day of , 18—, 

and filed in the oflBce of the town clerk of said town, on the day of 

, 18—, respectioi? the vacation [establishment, alteration or widening] 

of a road in said town: Now, therefore, we, the said A B , as prin- 
cipal, and C D y as surety, do hereby guarantee the payment of the 

cost of such appeal. In case said decision is in all thin£S sustained. 

Witness our hands and seals, this day of , 18 — . 

A B , [SBAL.] 

C D , [seal.] 

INDOBSEMENT OF TOWN OLBBK. 

Appeal bond. 

In the matter of road fVom to . 

Approved and filed this day of , 18—, in the oflBce of the 

town clerk of the within named town of 

T D , Town Clerk. 



Form of bond on appeal firom verdict of Jory. 

Know all men by these presents, that whereas A B has 

taken an appeal from the verdict of the Jury that assessed his damages, by 
reason of the vacation [establishment, alteration or widening] of a road in 

the town of , in the county of , Illinois, which verdict was by 

said Jury returned to C D -, a justice of the peace of said 

county, and by said justice entered on his docket on the day of 

18 — : Now, therefore, we, the said A B , as principal, and C 

D , as surety, do hereby guarantee the payment of the cost of said ap 

peal, in case said verdict is in all things sustained. 

Witness our hands and seals this day of , 18 — . 

A X , [seal.] 

P T , [seal.] 

IKD0B8EMENT OF JUSTICE OF THE PEACE. 

Appeal bond. 

In matter of road firom to . 

Approved and filed this day of ^ 18—, in the ofBce of the 

town clerk of the within named town of . 

C D ,J.P. 
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Sec. 62. The decision of a majority of the Supervisors in 
M^ority of MiperTiMnmaj decide, an J appeal case shall DO taken as 
the decision of said Supervisors. 

1. See Majority. 



Seo. 63. When the Commissioners of Hiffhwajs of one 
town disagree with the Commissioners of Highways of an ad- 
Appeai wnere road ii joiuing town, in regard to the laying out of 
onto*nortountjiiiie. ^ ncw Toad, or the alteration, widening or 
vacation of an old road on any county or town line, appeals 
may be taken from such decision in the same manner as set 
forth in section 58 of this act: Provided^ That when such 
decision is in regard to a road on a county line, two Super- 
visors and one Commissioner of Highways shall be selected 
from one county and two Commissioners of Higliways and 
one Supervisor shall be elected from the other, ahe county 
from which the two Supervisors shall be selected shall be de- 
termined by the party or parties taking the appeal, and the 
J ustice of the Peace shall issue his summons accordingly. 



1. To whom t^ present petition. In a case arising under the 
act of 1851, [L. 1851, p. 73, § 8J providing for an appeal from 
orders of the commissioners of highways, by any person ag- 
grieved, to three supervisors, and under the act of 1857, [L. 
1857, p. 185, § 9] requiring the application for an appeal to 
be made to the town clerk, who should then select three su- 
pervisors, it was held that although the legislature used the 
word clerk in the singular only, yet it was necessary for per- 
sons appealing from an order in reference to a road on the line 
between two towns to take the appeal to the clerks of the two 
townSj who were then jointly to select the supervisors to try 
the appeal Warne v. Baker, 24 111., 851. 



Seo. 64. All roads heretofore laid out upon town or county 

lines shall be divided, allotted and kept in repair in the man- 

AUotment of old "^^^ ^ hereinbefore directed. Any public road 
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iS5l-"whS°S2mSd that is or shall hereafter be laid out on a 
•uch aline road, countj OF town line shall be held to be a road 
on a county or town line, although, owing to the topography 
of the ground along said county or town line, or at the cros- 
sing of any stream of water, the proper authorities, in estab- 
lishing or locating such road may have located a portion of 
the same to one side of such county or town line. 

1. See Sec. 57. 



Seo. 65. Roads may be laid out and opened upon the line 
state line rcMd, how between this and any adjoining State, as pro- 
^^^^' vided in the preceding sections, whenever the 

laws of such adjoining State shall be applicable. 



Sko. 66. Bridges over streams which divide towns or 

counties, and bridges over streams on roads on county or town 

Tnwpand county II n« bridge. Hncs, shall bc built and repaired at 

by Whom built and repaired, ^.J^^ equal CXpeUSe of SUCh tOWUS Or 

counties: Provided^ That for the building and maintaining 
of bridges over streams near county and town lines, in which 
both are equally interested, the expense of building and main- 
taining any such bridges shall be borne equally by both 
counties or towns. 



1. The statute is prospective in its operation. Under it one 
town cannot be compelled to bear part of the expense in- 
curred by an adjoining town in an improvement made before 
the statute took effect. Independent of the statute, there is 
no liability on the part of one town to contribute to roads and 
bridges in another. Pomfret v. Hartford, 42 Vt., 134. 

See Statutes. 

2. The statute applies only to public bridges. The mere use 
of a bridge built on the line between two towns by private 
enterprise or general subscription by the public, creates no 
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liability on tho town to repair — tlio bridge must first be ac- 
cepted as a public bridge by the proper authorities of both 
towns. Rutland v. Dayton, 60 111., 58. 

Where one of two adjoining towns is relieved of the burden 
of building bridges by reason of that subject being com- 
mitted to other authorities, the other, which would otherwise 
be liable, is also thereby exempted from liability, and to such 
towns and bridges the statute does not apply. Commissioners 
V. Baumgarten, 41 111., 254. 

See Dedication; Town Line; Sec. 64. 



Seo. 67. For the purpose of building or keeping in repair 
such bridge or bridges, it shall be lawful for the Commis- 
contncts concerning sioucrs of Highways of such adjoining towns 
SSSeTbySbolnmide ^^ countics to enter into joint contracts, and 
MMi enforced. g^^jjj contracts may be enforced in law or 

equity, against such Commissioners jointly, the same as if 
entered into by individuals, and such Commissioners may 
be proceeded against, jointly, by any parties interested in 
such bridge or bridges, for any neglect of duty in reference to 
such bridge or bridges, or for any damages growing out of 
such neglect. 



1. Suits by or against the commissioners of highways 
should be brought in their official, and not individual names. 
They are a quasi corporation. Rutland v. Dayton, 60 111., 58. 

"When an action, proceeding or complaint, in low or 
equity, is authorized or directed by law to be brought by or 
in the name of any public officer .... and such officer .... 
dies or ceases to be such officer . . . • before final judgment or 
decree, the suit shall not on that account abate, but the same 
may be continued by his successor, in like manner as in case 
of tho death of other parties." E. S. 1874, p. 98, § 19. 

See Suits; Negligence; Contract; Successor. 
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Form of contract by commissioners of liigliways of two towns with 
ttiird party for building bridge. 

This contract between the commissioners of highways of the town of 

, in county, Illinois, and the commissioners of highways of the 

town of , in county, Iliinois, all of the first part; and P Q 

of the second part, witnesseth : That, whereas, said towns are Jointly liable 

to build a bridge over the river, on the highway leading from to 

: Now, therefore, said parties have and do hereby agree: 

1. That said second party is to build a bridge at said place, of the fol- 
lowing description and materials : [$tate fuUy ] 

2. That the same is to be fully completed by the day of ^ 18—. 

8. That said first parties will pay therefor the sum of dollars ; 

whereof the commissioners of highways of said town of will pay 

dollars ; and the commissioners of highways of said to^n of 

will pay dollars. 

4. That such payment is to be made on and after the \ziaU the day o} 
payment.] 

Witness our hands this day of ^ 18 — . 

, I Commissioners of €f H ^'i Commissioners of 

-, V Highways of said 1 K , > Highways of said 

• F , ) town of . L M , J town of , 

P Q . 

INDORSEMENT OF TOWN CLERK. 

Contract of P Q , to build bridge. 

Filed this day of , 18—, in the ofllce of the town clerk of the 

within named town of , 

X y Town Clerk. 



Form of contract between commissioners of two towns to ke^ in 
repair a bridge. 

Whereas, the town of , in county, Illinois, and the town of 

— — , in county, Illinois, are jointly liable for the maintenance of a 

certain bridge over river, on the highway leading from to : 

Now, therefore, the commissioners of highways of said towns hereby agree 
that each of said towns shall, from this date forth, furnish [ofie-half] the 
material, and perform [one-half] the work of keeping said bridge in good 
repair. 

Dated this day ot , 18—. 

A. B , ) Commissioners of G H ^ ) Commissioners of 

r D ^ I Highways of said I K , >• Highways of said 

F 1 ) town of . L M ^ ) town of . 
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INDORSEMENT OP TOWN CLERK. 

Contract between commissioners of and — -. 

Filed this day of , 18—, in the office of the town clerk of 

the within named town of . 

P Q , Town Clerk. 



Sec. 68. If the Commissioners of Highways of either of 

such towns, after reasonable notice in writing from the Com- 

contribntionon bridge oontrMt^ missioners of Highways of any other 

by whom and bow enforced. g^^^jj towns, shall neglect or rcfusc to 

build or repair any such bridge when any contract or 
agreement has been made in regard to the same, it shall be 
lawful for the Commissioners so giving notice to build or re- 
pair the same and to recover, by suit, one-half (or such amount 
as shall have been agreed upon) of the expense of so building 
or repairing such bridge, with costs of suit and interest from 
the time of the completion thereof, from the Commissioners 
so neglecting or refusing. 



1. Enforcement of contribntion. Where a bridge is built 
solely under the authority and direction of the commissioners 
of one county, the commissioners of the adjoining county 
having refused to concur therein, and there having been no 
contract or agreement made in respect thereto, no action can 
be maintained by the former against the latter, to recover con- 
tribution for the money so expended. Commissioners of 
Lake Co. v. Commissioners of Ashtabula Co., 24 Ohio St., 
393. 

2. Extent of contribntion. A town having repaired a bridge 
over a river can recover from another town liable to contribute 
only one-half of the cost reasonably expended. But in de- 
termining the reasonable cost, the work as done and the char- 
acter of the payments must be considered. It cannot be 
pleaded in such a case that the bridge is unlawful by reason 
of a law declaring the river a navigable stream. Eutlaud v. 
Dayton, 60 III, 58. 

See Suits; Negligence; Town Line; Writing; Contract; 
Bridge. 
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Form of notice to commissioners of adjoining town to perform contract 
for repairing bridge. 

STATE OP ILLINOIS, ) 

County op , v as. 

Town op . ) 

To the commissioners of highways of the town of , in the 

county of , Illinois . You are hereby notified that the bridge over 

river, on the highway leading from to , is now out of 

repair. That unless you comply with your contract of date , 18 — ^ 

to furnifth [ons half] the material, and perform [one half] the work of puU 
ting said bridge in good repair, within a reasonable time after receipt of 
this notice the said material will be furnished, and the labor performed, 
by the undersigned, who will proceed against you for your proportion of 
the expense thereof, according to law. 

Dated this day of , 18—. 

A B , ) Commissioners of 

C D , {.highways of said 

E F , ) town of . 

[affidavit of 8ERVICR. See Sec. 10, sub. 9, n.] 

INDORSEMENT OF TOWN CLERK. 

Notice to commissioners of , to build bridge. 

Filed this day of , 18—, in the oflice of the town clerk of the 

within named town of . 



Sec. 69. Any judgment so recovered against the Commis- 
Effect of mdgment sioners of Highways of either of such towns, 
on bridge contract g^all be a charge on such town, unless the 
court shall certify that the neglect of (or) refusal of such 
Commissioners was willful or maliciofis, in which case only 
such Commissioners shall be personally liable for such judg- 
ment, and the same may be enforced against them in their 
personal and individual capacity. 

1. See Town Charge; Action; Willful. 



Sec. 70. When it shall be necessary to build, constmct or 
County .M to repair any bridge or road in any town, which would 
fJSSrr'oaSs be an unreasonable burden to the same, the cost of 
and bridget. ^bich will bc morc than can be raised in one year 
by ordinary road taxes in such town, the Commissioners oi 
II igh ways, shall present a petition to the County Board of the 
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county in which snch town is situated, praving for an appro- 
priation from the County Treasury to aid in tlie building, 
constructing and repairing of such bridge or road, and sucn 
County Board shall when one-half the necessary funds have 
been provided for by the town authorities, appropriate the 
other half: Provided^ That all unexpended surplus of any 
appropriation that may be granted under the provisions of 
this section shall be paid back into the County Treasury. 

1. See Sec. 81. 



1. Appropriation by coonty board. The county "board shall 
have power to appropriate funds to aid in the construction of 
roads and bridges in any part of the county, whenever a ma- 
jority of the whole board of the county may deem it proper 
and expedient." K. S. 1874, p. 311, § 57. 

Less than a inajority of the county hoard cannot appropri- 
ate funds to aid in the construction of bridges. Nor can less 
than a majority levy a tax for that purpose. Where less than 
a majority of the board undertake to levy such a tax equity 
will interpose to restrain its collection, as being levied with- 
out legal authority. Cumberland County v. Webster, 53 111., 
141. 

By section fourteen of article seventeen of the act of 1861 
[L. 1861, p. 249] it was provided that "whenever it shall be 
necessary, in any town, to build a bridge, the cost of which 
shall be more than can be raised by ordinary road taxes, the 
commissioners of highways shall lay before the town auditors 
of such town a statement of the amount of money necessary 
for the construction thereof, and said board of auditors shall 
certify the same to the board of supervisors of the county in 
which such town is situated. The amount so certified shall, 
by said board of supervisors, be levied on the taxable 
property of such town and collected by the collector thereof, 
in the same manner as other taxes are levied and collected." 
In a case arising under this section the couft said: "A fair 
construction of the act goes thus far and no farther, that the 
estimate certified to them shall become a charge against the 
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taxable property of the county at some time, and when levied,, 
it shall be levied on that kind of property, and collected as 
other taxes are levied and collected. It does not require a 
levy forthwith; it does not intend the board of supervisors 
shall pay no regard to the suffering condition of tlie taxables- 
.... The only reasonable construction which can be given to 
it is, that if the board of supervisors, on inspection of the 
estimate, and after due consideration of the condition of the 
tax-payers, the one is enormously extravagant, and the others 
are not in a condition to bear the tax, its levy can be and 

should be declined by the board These county authori- 

ties must, from the necessity of the cs^e, have some dtscretiojij 
certainly, as to the time when they will levy and collect a heavy 

special ^a? We are not disposed to deny that the de 

cision of these commissioners, that a bridge at a particular 
point, on a public highway, is a necessity, is res judicata as 
to the fact of necessity; but when the board of supervisors 
are required to levy taxes to construct it, they have a right, on 
the instigation of any tax-payer, or ex mero mx>tu^ to inquire 
if there be a public highway, at the point proposed, and if there 
be none, no power on earth can compel, them to levy the tax. 
They have a right to inquire into all the facts which give ju- 
risdiction to the highway commissioners, and to call it into 
action, and if the facts do not exist, the acts of the commis- 
sioners would have no binding effect on the board of super- 
visors, and they would be fully justified in disregarding their 
action." People v. Supervisors, 47 111., 256. 
2. See Signature; Road Tax; Chancery; Majority, 



Form of petition to county board for appropriation to aid in bnUd- 
ing expensive bridge. 

STATE OP ILLINOIS,} 

COUKTY OF . f • 

To the county board of said county: "We, the commissioners of high- 
ways of the town of , in said county, respectfully represent, that it is 

necessary to build [(w repair] a bridge over river, on the highway lead. 

ing from to , in said town \pr to construct {or repair) a road at 
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[state the place] Tliat the total cost of building [constructing or repairing] 
said bridge [or roadj will be dollars, which would be an unreason- 
able burden to said town. That the amount which can be raised in one 

year by ordinary road taxes in said town is dollara. That one-half 

the necessary funds for build mg [constructing or repairing] said bridge [or 
road] have been provided for by the authorities of said town. Wherefore, 

we pray for an appropriation from the county treasury of dollars, to 

aid in building [constructing or repairing] said bridge [or road.] 

Dated this day of , 18 — . 

j^ B , ) Commissioners 

— - D , ) of Highways. 



Sec. 71. When it shall be necessary to build a bridge in 
any town which would require a larger sura of money to com- 
whentnwn may borrow money to plctc than is authorized to bc raised by 
ll^^'onu^'^^^^^ taxation under the constitution upon a 

8oed Md dteposed of. single vcar's assessment, the Commis- 

sioners of Highways shall petition the supervisor of the town to 
call a special town meeting to vote on the pro])Osition "to bor- 
row money to build abridge,'' which said petition shall be sign- 
ed by said Commissioners in their official capacity and by at 
least twenty -live freeholders of such town, and thereupon such 
petition shall be filed in the office of the Town Clerk of such 
town. Upon the tiling of said petition, the Supervisor shall or- 
der the Town Clerk, by an instrument in writing to be signed 
by him to post up in four of the most public places in said town, 
notices of such special town meeting; which notice shall state 
the object, time and place of meeting, and the manner in 
which the voting is to be had which shall invariably be, by 
ballot, and shall be "to borrow money to build abridge," when 
the voter desires to vote in favor of that proposition, and 
"against the proposition to borrow money to build a bridge," 
when the voter desires to vote against said proposition. The 
special town meeting shall be held and returns thereof made 
in the same manner as other special town meetings are now 
or may hereafter be i:)rovided by law; and if it shall appear 
that a majority of the legal voters voting at said election shall 
be in favor of said proposition, the Supervisor and Town 
Clerk, acting under the direction of the Commissioners of 
Highways of said town, shall issue from time to time, as the 
work progresses, a sufficient amount in the aggregate of the 
bonds of said town for the puqiose of building such bridge; 
said bonds to be of such denominations, bear such rate of in- 
15 
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teresl, not exceeding ten per cent, upon such time, and be 
disposed of as the necessities and conveniences of said town 
officers require: Provided ^ Tliat said bonds shall not be sold 
or disposed of for less than their par value, and such town 
shall provide for the payment of such bonds and the interest 
thereon bj appropriate taxation. 



1. Gonstitntional limitation. *' § 8. County authorities shall 
never assess taxes, the aggregate of which shall exceed 75 
cents per $100 valuation, except for the payment of indebt- 
edness existing at the adoption of this constitution, unless 
authorized by a vote ol the people of the county." 

*'§ 12. No county, city, township, school district, or other mu- 
nicipal corporation, shall be allowed to become indebted in any 
manner or for any purpose, to an amount, including existing in- 
debtedness, in the aggregate exceeding five per centum on the 
value of the taxable property therein, to be ascertained by the 
last assessment for state and county taxes, previous to the incur- 
ring of such indebtedness. Any county, city, school district, or 
other municipal corporation, incurring any indebtedness as 
aforesaid, shall before, or at the time of doing so, provide for 
the collection of a direct annual tax sufficient to pay the in- 
terest on such debt as it falls due, and also to pay and dis- 
charge the principal thereof within twenty years from the 
time of contracting the tame. This section shall not be con- 
strued to prevent any county, city, township, school district, 
or other municipal corporation, from issuing their bonds 
in compliance with any vote of the people which may have 
been had prior to the adoption of this constitution in pursu- 
ance of any law providing therefor." Constitution, 1870, 
Art, 9. 

See Sec. 70. 

2. Power of special town meeting. " The electors at special 
town meetings, when convened, shall have power: 

To provide for raising money for repairing highways, or 
building or repairing bridges, in cases of emergency, and to 
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direct tlie building and repafring thereof." R, S. 1874:, p. 
1075, §60,6ub. 2. 

3. Necessity of notice. Where the law requires that notice 
shall be given of any special matter to be brought before a 
town meeting, in order to authorize action thereon, a vote 
taken upon such matter, without notice being given, is a nul- 
lity. Brackett v. Whidden, 3 N. H., 17. 

Where notice of any special matter to be brought before a 
town meeting is required to be inserted in the notice of the 
meeting, the phraseology employed by the clerk will be lib- 
erally construed for the purposes intended. Bull v. Warren, 
86 Conn., 83. 

4. See Signature; Freeholder; Filing; Writing; Notice; 
Town Charge; Koad Tax. 



Form of petition to supervisor to call a special town meeting. 

STATE OF ILLINOIS, ] 

County of , 

Town op . ) To A B , supervisor 

of said town : "We, llie commissioners of highways, and twenty-flve free- 
holders, of said town, respectfully represent that it is necessaiy to build 8 

bridge over river, on the highway leading from to , 

in said town, the completion of which will require a larger sum of money 
than is authorized to be raised by taxation upon a single year's assessment 
Wherefore we petition you to call a special town meeting to vote on the 
proposition " to borrow money to build a bridge," as above set forth. 

Dated this day of , 18—. 

C D , ) Commissioners 

E F , [ of 

G H , ) Highways. 

l&ffTuUures of twenty five freeholders.'] 



Sec. 72. Upon the petition of twelve freeholders, it shall 
Re4mrv«7 and plat ^e the dutj of the Commissioners of Highways 
-flirnirrnd^^d* of each town within a reasonable time, to em- 
icff Mine. piQj a competent surveyor and have any road 

or roads designated in snch petition in their several towns re- 
siirvejed, and plats thereof made, which plats and surveys 
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shall be by them filed for record in the oflBce of the Town 
Clerk: Provided^ That this section shall not apply where the 
same has been already done, unless the exact location of such 
road is uncertain. 



1. Where the commissioners of highways neglect to act witliin 
a reasonable time after a proper application to have a road 
re-surveyed and platted has been made to them, the employ- 
ment of a surveyor to survey and plat the road can be en- 
forced by mandamus. State v. Judges, 4 Halst., 246. 

2. See Mandamus; Plat; Survey; Funds; Writing; Filing; 
Sec. 10, sub. 8, n; Freeholder. 



Form of petition for re-snrvey of road. 



>ss. 



STATE OF ILLINOIS, 

County op , 

Town of . 

To the commissioners of highways of said town: "We, being legal 
voters of said town, respectfully petition for the re-survey of the following 
road : IDescnbe the line of the road ] 

Dated this day of , 18—. 

[Signatures of twelve freeholders'] 

[form of order to survey. See Sec. 10, sub. 3, n.] 



Sec. 73. The establishment of a new road on the route of 
a road already established according to law, shall not vacate 

New roftdon old road the road pre viouslv established, uulcss such 
not to vacate old road. yacatiou is prayed for in the petition, and 
so declared in the order establishing the new road. 



1. Establishment of new road on route of old. A petition for 
the laying out of a highway may lawfully include a portion 
of a highway already in existencje, and the new highway may, 
for a portion of its distance, be laid out upon and be identical 



Digitized by VjOOQ IC 



SEC. 74.] EOAD AND BKIDGE CONTRACTS. 229 

with an existing highway. It is a question of discretion and 
convenience, to be determined by the commissioners ol* high- 
ways. People V. Commissioners, 37 N. Y., 360. 

2. An order vacating or changing one of two roads established 
on the same line, will not operate to vacate or change both, 
bnt will be confined in its eflFect to the one it purports to 
change, and in respect to which alone notice was given. Lar- 
kin V. Harris, 36 Iowa, 93. 

See Highway; Petition. 



Sec. 74. The Commissioners of Highways of the several 
towns are hereby authorized to contract for the construction 
Road and bridge ^^^ repairing of roads, the building and repair- 
M?S?S?'of*'toi®^ ing of bridges, in their respective towns, and 
^^'' they shall let such contracts by a public letting, 

on the first Monday of May, A. D. 1678, and on the first Mon- 
day of May in each and every year thereafter, to the lowest re- 
sponsible bidder, upon proper notice being given by posting 
copies of such notices in at least ten public places in their 
town, not less than ten days before the time of such public 
letting: Provided^ The notices shall specify the amount 
and kind of work to be done, and the time in which it shall 
be completed: Provided y This section shall not be construed 
60 as to prevent the letting of any contract at any other time 
than the first Monday in May, when necessity requires it, or if 
the Commissioners of Highways deem it to be to the interest of 
their town, they may, to an amount not exceeding twenty-five 
dollars, privately contract with persons as they deem best for 
putting and keeping roads and bridges in repair, but in no 
case shall such contracts exonerate such Commissioners from 
liability for failure to keep such roads and bridges in repair: 
Provided^ The legal voters of any township in the State in 
counties where township organization, has been, or may here- 
after be adopted, may by a majority vote by ballot at their an- 
nual town meeting provide that the road tax assessed by the 
Commissioners of Highways under the provisions of this act 
may be paid in labor under such rules and regulations as said 
Highway Commissioners may adopt. 



1. Msgority may act. A contract for building a bridge, 
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signed by a majority of the commissioners of highways, is 
binding upon the whole body. Commissioners v. Baumbar- 
ten, 41 111., 254. 

See Majority; Signature. 

2. Officers not to be interested in contracts. ^^ § 3. It shall 
not be lawful for any person, now or hereafter holding any 
oflSce, either by election or appointment, under the constitu- 
tion of this state, to become in any manner interested, either 
directly or indirectly, in his own name or in the name of any 
other person or corporation, in any contract, or the perform- 
ance of any work in the making or letting of which such officer 
may be called upon to act or vote. And it shall not be law- 
ful for any such officer to represent, either as agent or other- 
wise, any person, company or corporation, in respect of any 
application or bid for any contract or work in regard to which 
such officer may be called upon to vote. Nor shall any such 
officer take or receive, or offer to take or receive, either di- 
rectly Or indirectly, any money or other thing of value, as a 
gift or bribe, or a means of influencing his vote or action in 
his official character; and any and all contracts made and pro- 
cured in violation hereof shall b6 null and void." 

" § 4. Any person now or hereafter holding any office, 

either by election or appointment under the constitution of this 
state, or any law now or hereafter in force in this state, who 
shall violate any of the provisions of the preceding sections, 
shall be deemed guilty of a misdemeanor, and on conviction 
thereof may be punished by confinement in the penitentiary 
for a term not less than one year nor more than five years, or 
fined in a sum not less than $200 nor more than $1,000, or 
both, in the discretion of the court before which such conviction 
shall be had; and in addition thereto, any office or official 
position held by any person or persons so convicted, shall, by 
the fact of such conviction, become vacant, and shall be so de- 
clared as part of the judgment of court; and the person or per- 
sons so convicted shall be disqualified from holding any office 
or position of trust and confidence in this state for the period of 



Digitized by VjOOQ IC 



8E0. 74.] LETJ'ING OONTKAOTS TO LOWEST BIDDER. 231 

two years from and after the date of such couviction." H. 
S. 1874, p. 727. 
See Inducement. 

3. Any departure from the specifications of a contract entered 
into by tlie commissioners of highways, on behalf of their 
town, may be waived by them. Colby v. Franklin, 15 
Wis., 311. 

See Waiver. 

4. Lowest bidder. Tlie duties of officers entrusted with the 
letting of contracts for works, of public improvement to the 
lowest bidder, are not duties of a strictly ministerial nature, 
but involve the exercise of such a degree of offlcial discretion, 
as to place them beyond control of the courts by mandamus. 
The true theory of all statutes requiring the letting of such 
contracts to the lowest bidder, is that they are designed for the 
benefit and protection of the public, rather than for that of the 
bidders, and that they confer no absolute right upon a bid- 
der to enforce the letting of the contract by mandamus, after 
it has already been awarded to another. In all such cases, the 
spirit rather than the strict letter of the law requiring the 
work to be let to the lowest bidder should be kept in view. 
High's Extraordinary Legal Remedies, § 92. 

6. See Bridge; Contract; Notice; Sec. 76. 



Form of notice of letting contract for constrncting roads and bridges. 

BOAD NOTIOB. 



y 



STATE OF ILLINOIS, 

County of , 

To WW OP . 

Notice is hereby given that on the day of ^ 18—, at 

o'clock in the noon, at , in said town, we, the commissioners of 

highways of said town, will publicly let, to the lowest responsible bidder, 
contracts as follows : 

1. For [building a bridge over river on the highway leading from 

to , in said town, of the following description and materials {state 

futty), said bridge to be completed by the day of , 18 — .] 

2. For [building the road leading from to , in said town, in 

thefoUowmg manner: (state fully]. 

8. For [keeping in repair, for the period of one year from the day 
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of , 18—, the road leading from to y in said town, as follows: 

{state fully). Said work to be completed by the day of , 18—.] 

Should the public interest require, all bids will be rejected. 

Dated this day of ^ 18—. 

A B , ) Commissioners 

C D , \ of 

E F , ) Highways. 

[affidavit of posting of copies. See Sec. 30, n.] 



Form of contract by commissioners with any person to construct a 
road or bridge. 

Contract between the commissioners of highways of the town of , 

in county, Illinois, and A B . 

A B agrees [to build a bridge over river on the highway 

leading Ironi to , in said town, of the following description and 

materials: {state fully) <? r to build the road leading from to , in 

said town, in the lollowing manner: {state fully]. Said [bridge <?r road] to 
be fully completed by the day of , 18—. For which said commis- 
sioners of highways agree to pay A B the sum of dollars, as 

soon as said [bridge or road] is accepted by a majority of said commission- 
ers of highways. 

Witness our hands this day of , 18 — , 

C D , ) Commissioners 

E F , [ of 

G H , ) Highways. 

A B . 



Form of contract by commissioner with any person to keep road in 

repair. 

Contract be' ween the commissioners of highways of the town of 

in county, Illinois, and A B . 

A B agrees to keep in repair, for the period of one year from 

the date hereof, the road leading from to , in said town, as lollows: 

[stale fully}. For which said commissioners of highways agree to pay 
A B the bum of dollars. 

Witness our hands this day of , 18—. 

-, ) Commissioners 
of 
Highwaya 
B . 



:s=:r 
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Sec. 76. At such public letting, as provided for in tljc 
preceding section, the Commissioners of Highways shall have 
commiMioneiummy the right to rcjcct an J and all bids if they deem 
rejectaa bida. j|. ^^ ^Yie bcst Interests of the town, and no con- 

tract shall be considered as let unless the contractor sliall,withirj 
ten days after the letting enter into contract and tile a bond 
with two good and sufficient sureties with the Commissioners 
in the penal sum of double the value of the amount of tb«^ 
contract, payable to the Commissioners of Highways of the 
town, upon failure to comply with the conditions of his or 
their contract. 



1. The statate must be strictly complied with before a bid can 
be considered as let. Where the commissioners of highway,^ 
merely inform a bidder tliat he has made the lowest bid, ana 
that his bid is accepted, a contract cannot be regarded as con- 
summated between them. Russell v. Mintier, Sup. Ct. HLj 
1677, 9 C. L. N., 3G8. 



Form of road or bridge contractor's bond. 

(To be attached to the contract.) 

Know all men by these presents, that we, J D , as principal^ 

and P D , ami 8 X , as sureties, are held and firmly 

bound unto the commissioners of highways of the town of , in 

county, Illinois, and to their successors in office, in the penal sum of [donMd 
the value of the amount of the contract] dollars, for the payment of which 
well and truly to be m:idc, we do hereby bind ourselves, our heirs, executory 
and adminiitnUors, jointly, severally and firmly by these presents. 

The condition of this obligation i? as follows: If the said J D — -^ 

shall strictly and faithfully keep and perform, in all its parts, the contratl 
hereto attached, by him made with said commissioners of highways on th<! 

day of , 18—, then this obligalion shall be void, otherwise t*- 

remain in full force and cfftct. 

Dated this day of , 18 — , 

J D , [seal. 

P D , I HEAL. 

S X , [seal.' 

INDORSEMENT OP TOWN CLERK. 

Bond of . 

Filed this day of , IS—, in the office of the town clerk of with^ 

in named town of . 

X T , Town Clerk. 
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Sec. 76. All contracts for the building or opening of any 
road, building or repairing of any bridge shall be made 
contracto. how made payable as soon as the same is accepted by a 
^*^*''^®* majority of the Commissioners of Highways, 

and it is hereby made the duty of the Clerk of the Board of 
Commissioners to draw his order on the Treasurer for the 
amount of such contract, which order shall be countersigned 
by the general overseer of highways. All contracts for the 
keeping of roads in repair during one year are hereby made 
payable quarterly, upon the presentation by tl)e conti-actor to 
the Clerk of the Board of Commissioners, the certificate ot 
the general township overseer of highways, that the road or 
section embraced in the contract has been by him inspected, 
that the same is in good repair, and that the contractor has 
complied with all the requirements of his contract. 



Form of certificate of general overseer of highways. 

STATE OP ILLINOIS, ) 

County of , !• ss. 

Town of . ) 

I, A B , general overseer of highways of said town, hereby 

certify that the road [or section of road] embraced in the coatract beiween 

the commissioners of highways of said town and C D , of date 

, 18 — , has been inspected by me, that tlie same is in good repair, and 

that said C D , has complied with all the requirements of his 

contract 

Dated this day of , 18—. 

A B , General Oyerseer of Highways. 



Form of order by clerk of commissioners on treasurer. 

STATE OF ILLINOIS, ) 

County OF , >-ss. 

Town of . ) 

The treasurer of the commissioners of highways of said town will pay 

to A B , or order, the sum of dollars, with interest at the rate 

of [ten] per cent per annum, for work done on [or materials furnished for] 
the construction [^r repair] of a road [or bridge] as follows : [state brt'Jl^ 
for what tlie order is gicea]. 

Dated this day of , 18—. 

r D , Clerk of the Board of Commisnoners of said town. 

E F , General Overseer of Highways of said town. 

[receipt — INDOBSEMBNT OF TBEASUBES. ScC ScC 16, n. 
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Sec. 77. Provided^ That the collector of ttixes shall receive 
from any taxpayer in payment of said taxpayer's road and 
Orders recehred ft>r hridi^e tax, any ordcr of the Commissioners of 
road aod bridge tax. Highways on their Treasurer, for work done 
on or material furnished, for, the construction or repairs of 
the highways or bridges, in any sum not to exceed the amount 
of such person's road and bridge tax then due. 

See Sec. 14; Sec. 55. 



Sec. 78. Whenever a public road is ordered to be estab- 
lished or altered, according to the provisions of this act, which 
Notice to re- ^oad shall pass through or on enclosed land, the 
Smovafby*^^- Commissiouers of Highways shall give the owner 
miaaioners, ^^ occupaut of such land sixty days' notice in 
writing to remove his fences. If such owner or occupant does 
not remove his fence within sixty days after such notice, the 
Commissioners shall cause the same to be removed, and di- 
rect the road to be opened and worked; and such owner shall 
forfeit to such Commissioners the sum of one dollar for every 
day he shall permit his fence to remain after the expiration of 
said sixty days, and shall pay all necessary cost of removal, 
to be collected by said Commissioners before any Justice of 
the Peace having jurisdiction. 



1. Necessity of notice. Where a road is laid out through en- 
closed land, neither the commissioners of highways nor any 
other person can remove the iencos without becoming trespas- 
sers, until after the notice to remove them required by the 
statute has been given to the owner or occupant of the land. 
Taylor v. Marcy, 25 111., 518. But where notice is once duly 
given, if the parties notified neglect to remove their fences 
within the time allowed by the statute, it is the duty of the 
commissioners to have them removed, and their delay for 
several months to do so does not render a new notice necessary. 
State V. Goldstucker, 40 Wis., 124. The intention of the stat- 
nte is to give the owner or occupant of enclosed land over 
which a road is laid ample time to rebuild his fences before 
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the opening of the road, and this provision does not apply to 
a case where the owner voluntarily removes his fence and re- 
places it after the road has been opened. In such a case, 
notice to remove the fence is not necessary before the com- 
missioners can proceed to remove it. Hunter v. Jones, 13 
Minn., 307. 

See Vendee; Heir. 

2. If the notice is signed by a majority of the commissioners 
of highways, it is sufficient, but one commissioner cannot sign 
the name of another without his immediate assent or di- 
rection. State V. James, 4 Wis., 408. 

See Majority; Signature. 

3. Service of notice. The notice should be served by leaving 
a copy with the owner or occupant of the land, and should be 
served by or in presence of some indiflFerent person having no 
interest in the matter; and a true copy should, in all cases, be 
retained by the commissioners, as actual notice must be proved, 
should it ever be questioned, and will not be presumed. The 
presumption which is sometimes indulged in favor of pub- 
lic officers does not extend to such a case. Case v. Thomp- 
son, 6 Wend., 634. - ' 

See Notice; Owner; Presumption. 

4. Extending time for removing fences. As a general rule, 
the sixty days notice to remove the fences on the line of a 
road should be given upon the laying out of the road. But, 
although the statute does not appear to confer any express 
authority upon the commissioners to give an extension of time, 
it should have a reasonable construction, and, doubtless, cases 
may arise where it would not be the dittf/ of the cofnmiss lon- 
ers to proceed at once to open the road ; as where a road has 
been laid out through cultivated and enclosed lands, at a sea- 
son of the year when there are growing crops on the same, it 
would not be unreasonable to allow the owners sufficient time 
to gather their crops. Yet the mere fact that it would be in- 
practicable, on account of the wet weather of the season suc- 
ceeding the time at which the road is located, to open and put 
the same in repair, would not of itself be sufficient to author- 
ize the commissioners to give an extension of time for the re- 
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moval of fences. Or where tlie owners of lands Lave planted 
crops after the final location of the road, it seems they should 
not for that reason be allowed an extension of time for the 
crops to mature, and in which to gather the same. Hall v. 
People, 57 111., 307. 

A vote of the town^ prior to the laying out of a road, that 
the owners of the land over which the location of the road was 
contemplated, might permit their fences to remain for one 
year, can have no legal operation. Mann v. Marston, 12 Me., 32. 

5. Mandamas lies to compel the opening of a road properly laid 
out, and any citizen of the town has a right to become a rela- 
tor and institute the proceedings. Hall v. People, 57 III., 307. 
Tlie commissioners of highways ean be compelled to open a 
road in obedience to the plain requirements of the law, not- 
withstanding the statute prescribes a penalty for a failure to 
perform the duty. State v. Holliday, 3 Halst., 205. But the 
writ will be granted only where it is clearly the duty of the 
commissioners to open the road. A mandamus against the 
commissioners is not a proper remedy to try the question oj 
the location of a road^ as between the public and the owners 
of the land over which it was laid out. People v. Curyea, 16 
111., 547. Thus, where a road had been opened and traveled 
for many years, and it was claimed that certain parties had 
obstructed the same by encroachment of their fences to its 
center, which fact was disputed, and it appeared that the en- 
croachment, if any, was made under an honest claim of right, 
it was held that it was error to award mandamus against the 
commissioners to compel them to remove the obstruction, 
there being no such duty imposed on them by the statute, and 
because the law afforded ample redress by suit for the penalty 
imposed, and by indictment, in which the parties charged 
could be heard in defense of their claim. Commissioners v. 
People, 66 111., 339. Where there is very much doubt as to 
the existence of a highway, it is always better the parties in- 
terested should procure the proper town authorities to lay out 
the road anew, and condemn the right of way to the use ot 
the public, to the end that vexatious and expensive litigation 
may be avoided. Mclntyre v. Storey, 30 111., 127. 
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An important consideration to be observed where the writ 
is songht, is that the damages caused by the laying out of the 
road should he first adjusted or paid, before the courts will 
lend their interference. The relators should aver in their 
petition and prove that such damages have been paid or re- 
leased, or that the necessary funds are at the disposal of the 
commissioners for this purpose, and where this does not ap- 
pear it is error for the court to award a peremptory mandamus. 
Hall V. People, 57 111., 307. 

A mandamus to the commissioners to open a road will bo 
granted without regard to the near approach of the expiration 
of their term of office. When their term of office expires, their 
successors must obey the writ; People v. Collins, 19 Wend., 
56; unless the writ is directed to the commissioners by name, 
and contains no words making it applicable to their successors. 
State V. Elkinton, 1 Vroom, 336. 

See Mandamus; R. S. 1874, p. 692, § 8, S; Successors; Sec 
17, n, 

6. The writ should be directed to the commissioners of highways 
by their official title and not by name, and the several com- 
missioners will be bound to obey the mandate of the court 
Pegram v. Commissioners, 65 N. C, 114. It is only in case 
of disobedience to the writ that they are to be proceeded 
against personally. People v. Champion, 16 Johns., 61. In 
awarding the writ, it is error to render judgment for the costs 
against the commissioners in their individual capacities. The 
costs should be awarded against the town which the com- 
missioners represent. Commissioners v. People, 88 111., 347. 

See Costs; Suit. 

7. A return to an alternative mandamus directing the opening 
of a road, that the road was duly vacated after the writ had 
been awarded and served, is good. People v. Commissioners, 
1 N. Y., Sup. Ct, 193. So the vacation of a road after a 
peremptory writ requiring it to be opened had been awarded, 
but before the writ was served, is sufficient excuse for not 
ol)eying it. Commissioners v. People, 31 111., 97. 

See Excuse. 
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8. Trespass by officers opening^ roads. The commissioners of 
highways can be made to respond in damages, if they are mis- 
led as to the correct line of a road^ and in attempting to 
open it commit a trespass. Beyer v. Tanner, 29 III., 135. In 
an action against them for such trespass, the burden of proof 
is upon them to show that the lo(ms in quo is a highway. 
Dunning v. Matthews, 16 111., 308. The plaintiff, if he re- 
cover, may have the damage growing out of the removal of 
his fences, and also for the loss of crops growing at the time, 
which resulted from the perpetration of the unlawful act. In 
such a case, the wrong-doer is responsible for all the conse- 
quences directly resulting from the wrongful act. Gray v. 
Waterman, 40 111., 522. 

It seems that where the commissioners obey a writ of man- 
damtes by opening a road, and are sued for their acts by the 
owners of the land through which the road passes, they ought 
to be protected by their obedience to the writ; People v. 
Curyea, 16 III, 547; unless the road had been vacated l>efore 
the writ was served. Commissioners v. People, 31 111., 97. 

A trespass cannot be justified by showing an order from 
the commissioners of highways to open a road, where a road 
had not been legally laid out Guptail v. Teft, 16 111., 865. 

Parties sued for opening a road in obedience to a resolution 
passed at a town meeting^ should be allowed to prove the reso- 
lution. Such evidence would not justify a trespass, but it 
would tend to repel the presumption of malice on the part of 
the defendants. Gray v. Waterman, 40 111., 522. 

9. Town line road. Where a road has been laid out on a 
town line, the commissioners of highways of each town can 
open only so much of the road as has been allotted to such 
town. Keech v. People, 22 111., 478. 

10. iQJanction to prevent opening road. An attempt to open 
a road in the absence of an adjustment of the qiiestion of 
damages with the owner of improved and cultivated lands, 
upon which the road is located, may be restrained by a court 
of chancery. Commissioners v. Durham, 43 111., 91. 

A suggestion that the commissioners of highways acted 
with improper motives in making the location of the road 
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cannot be considered in a proceeding to restrain them from caus- 
ing the highway to be opened. Hoag v. Swjtzer, 61 111., 294. 

See Chancery. 

11. Division fence. Where a road has been laid out on the 
land of A, along the line of B's land, on which there is a di- 
vision fence, A cannot take down his share of the fence under 
an order of the commissioners of highways to open the road, 
but must first give B the statutory notice of his intention so 
to do. Hoag v. Switzer, 61 111., 294. 

See Fence. 



Form of notice by commissioners to remove fences. 

STATE OF ILLINOIS, ) 

County of , J- ss. 

Town op . } 

To A B : Take notice, that on the day of , 18—, the 

commissioners ofhighwaysof said town made an order establishing a road 

feet wide, as follows : [state the line of the road] which road passes over 

certain lands owned [or occupied] by you as follows : [describe the land]. 
You are, therefore, hereby notified to remove your fences from williin the 
bounds of such road within sixty days after service hereof. 

Dated this day of , 18—. 

C D , ) Commissioners of 

E F , [ Highways of said 

G H , ) town. 

[affidavit of service. See Sec. 10, sub. 9, n.] 



Seo. 79. The Commissioners of Highways shall receive for 

their services the sum of one dollar and fifty cents per day for 

compeniationof ^ach day nccessarily employed in the perform- 

commiBsionere. ^^^q ^f ^jj^j^ dutics, the Same to be audited by 

the Town Auditors and paid out of the town funds. 



1. " The board of anditors shall,'' at the semi annual town 
meetings, " examine and audit all charges and claims against 
their town, and the compensation of all town officers, except 
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the compensation of supervisors for county services." K. 8. 
1874, p. 1081, §121. 

2. Compensation. The board of auditors may be compelled 
to examine and pass upon the account of a commissioner of 
highways, but they are not subject to control by mandamus 
as to the amount they shall allow. See People v. Super- 
visors, 12 Johns., 414. Their decision as to the number of 
days of service rendered, will be regarded as a judicial decis- 
ion and not subject to revision by mandamus. People v. 
Supervisors, 26 Barb., 118. 

See Mandamus. 



Form of commissioner's accoant of time employed by him. 

STATE OP ILLINOIS, ) 

County op , ^ ss. 

Town of . ) 

To the board of town auditors of said town : I, A B , a com- 
missioner of highways of said town, hereby render an account of tlie num. 
ber of days I was necessarily employed in the execution of my official 

duties during the year ending the day of , 18—. 

Superintending construction of roads and bridges^ fur days. 

Attending suitSy twt days. 

Attending iweUe meetings of the commissioners of highways j. . . five d"ys. 
Acting on petitions for new roads, ten days. 

Dated this day of , 18 — . 

A B , Commissioner of Highways. 



Sec. 80. All highways laid out by order of the Commis- 

sioners or Supervisors, on appeal, shall be opened within 

Limitation of time ^^e years from the time of laying out thfe same. 

to open highway*, jf ^ot Opened Within the time aforesaid, the 

same shall be deemed to be vacated. 



1. To avoid the vacation of a road under the statute, it is 
necessary that it should be opened its entire length within five 
years. It is not suflScient to open only a part of the road. 
Green v. Green, 34 111., 820. But the statute applies only to 
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those cases where there has been a failure to open the road at 
all, and not to those cases where the highway has been in use 
throughout its whole extent for the whole time, though not in 
all places opened to its full width. Walker v. Caywood, 31 
N. T., 51. Thus, where a highway had been laid out through 
a farm, and before the expiration of five years from the time 
the commissioners of highways opened the fences of the farm 
so as to make a passway along the line of the road, but gave the 
occupant permission to put in bars to permit persons to pass 
until the crops matured, the road elsewhere being opened to 
its full extent, it was held that it was a sufficient opening of 
the road to prevent it from being vacated. Wiley v. Brim- 
field, 59 111., 306. 

In contemplation of law, a road may be, for many purposes, 
held to be open from the time the order is made declaring it 
to be established and ordering it to be opened. People v. 
Young, 72 III, 411. See Perris v. Ward, 4 Gilm., 499. 

See Sec. 24. 

2. Injunction to prevent opening road. If the commissioners 
of highways, having laid out a road, fail to procure the right 
of way and fail to provide means to pay for the same for such 
a length of time that it is apparent that the road cannot be 
opened within five years, a court of equity may restrain them 
from opening a small portion of the road before the term ex- 
pires. Green y. Green, 34 111., 320. 

See Vacation; Time; Chancery; Sec. 78, n. 



Sec. 81. First — ^The Commissioners of Highways of each 
town shall annually ascertain as near as practicable tow much 
Tax for the making mouey must bc raiscd by tax on real and per- 
"jfarmJlS^S^to?^; sonal property for the making and repairing 
ci^ pr^iMjrty. ^f pQads, ouly, to auy amount they may deem 

necessary, not exceeding forty cents on each one hundred dol- 
lars' worth as valued on the assessment roll of the previous 
year, and certify the same as hereinafter provided : Providedj 
That the tax on the property, levied for road purposes, lying 
within an incorporated village, town or city, in which the 
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streets and alleys are nnder the care of the corporation, shall 
be paid over to the treasurer of such village, town or city to 
be appropriated to the improvement of roads, streets and 
bridges, either within or without said village, town or city and 
within the township under the direction of the corporate 
authorities of such village, town or city: Provided further^ 
that when any of said tax is expended beyond the limits of 
said yillag^, town or city, it shall be with the consent of the 
road commissioners of the township. 



1. Persons liable to taxation. The highway commissioners 
have the right to impose a road tax upon all the inhabitants 
of their town, including the inhabUafUs of a city within the 
town. O'Kane y. Treat, 25 111., 557. 

A land-owner is liable to road tax in the town in which his 
land is, although he does not reside in such town. Van Dien 
V. Hopper, 2 South., 764. 

The law exempting school directors from working on the 
public highways does not exempt them from the payment of 
road taxes assessed upon their personal property. McDonald 
V. Madison County, 43 HI., 22. 

See Incorporated Town. 

2. Payment to treasurer of city, etc. The mere neglect of a 
city to collect its portion for one or more years of the road 
tax collected in the town in which it is situated, does not bar 
its claim for those years. If the city's portion of the tax has 
been paid into the hands of the county treasurer, it may be re- 
covered by the city in an action of assumpsit against the 
county. Sangamon County v. Springfield, 63 111., 71. 

The requirement of the statute, that taxes collected on city 
property shall be paid over to the city treasurer, does not con- 
travene the provision of the constitution requiring that taxes 
levied by municipal corporations shall be uniform in respect 
to persons and property, witRin the jurisdiction of the body 
imposing the same. People v. Power, 26 111., 187. 

8. Power to tax conferred by township organization act. "§ 40 
....The electors present at the annual town meetings shall 
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have power 

3. To direct the raising of money by taxation, for the fol- 
lowing purposes: 

First — For constructing or repairing roads, bridges or 
causeways within the town, to the extent allowed by law." 
R S. 1874, p. 1871. 

A road tax may be levied either by the commissioners of 
highways or by the voters present at the town meeting, but 
when it has been levied in one mode, it cannot be by the 
other. The statute contemplates the levy of but one such 
tax. Thatcher v. People, 79 111., 597. 



Sec. 81. Second — ^They shall annually ascertain, as near as 
practicable, how much money must be raised by tax 
Tax for other ^^ ^cal and pcrsoual property, for the making and 
Mirrt^--^w repairing of bridges, the payment of damages, by 
levied. rcasou of the opening, altering and laying out of 

new roads, the purchase of the necessary tools, implements 
and machinery lor working roads; the purchase of tlie neces- 
sary materials for the building or repairing of roads and 
bridges during the ensuing year; and for the payment of any 
outstanding orders drawn by the commissioners on their treas- 
urer, and shall levy a tax on all the real and personal property 
in said town not exceeding fortv (40) cents on the one hun- 
dred dollars ($100\ And they snail give to the supervisor of 
the township, ana in Cook county to the county board, a 
statement of the amount as hereinbefore provided for, neces- 
sary to be raised, signed bv said commissioners or a majority 
of them, on or before the Tuesday next preceding the annual 
September meeting of the board of supervisors, or the county 
board of Cook county, who shall cause to be submitted to said 
board for their action at such September meeting of said 
board, and said board shall cause the same to be extended on 
the tax books. 



1. Failure to certify amount of tax at proper time. The 191st 
section of the Revenue Law provides that " no error or in- 
formality in the proceedings of any of the officers connected 
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with the assessment, levying or collecting of the taxes, not 
affecting the substantial justice of the tax itself, shall vitiate 
or in any manner affect the tax or the assessment thereof." 
R. S. 1874, p. 890. By this section, if the commissioners of 
highways fail to deliver their certificate of the amount of road 
tax to be levied in the time prescribed, the defect will be cured. 
Thatcher v. People, 79 111., 697. 

2. Application of tax. The tax levied for any given year is 
legally applicable in payment for labor performed and expen- 
ditures made on the roads and bridges during that fiscal year, 
and cannot rightfully be applied to any other purpose, even 
to the payment of prior indebtedness. The fiscal year com- 
mences with the Tuesday preceding the annual September 
meeting of the county board. Commissioners v. Newell, 80 
111., 587. 

3. See Sec. 81, sub. 1, n. ; sec. 82, n. 



Form of statement by commissioners of amount necessary for road 
and bridge purposes. 

STATE OP ILLINOIS, ] 

County op , 

Town op , 

To A B , the supervisor of said town: We, the commissioners 

of highways of said town, hereby certify that the amount of money neces- 
sary to he raised by tax on the real and personal property of the said town 
for the making and repairing of roads is dollars. The amount neces- 
sary to be raised for the making and repairing of bridges, the payment ot 
damages, by reason of the opening, altering and laying out of new roads, 
the purchase of tools, implements and machinery for working roads, the 
purchase of materials for the building and repairing of roads and bridges 
the ensuing year, and for the payment of outstanding orders drawn by said 
commissioners of highways on their treasurer, is dollars. 

Dated this day of , 18—. 

C D , ) Commissioners 

E F , \ of 

G H , ) Highways. 



Sec. 82. According to the amount certified as aforesaid, 

the County Clerk, when making out the tax books for State 

How ux extended *^^ countjr taxcs for the Collector, shall extend 

andoouectad. ^^ ncccssary tax in a separate column against 
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each tax payer's name, or taxable property, as other taxes are 
extended, which shall be collected the same as State and 
county taxes. 



1. Neglect to extend tax. The statute directs the county 
clerk to extend the road tax in a separate column on the col- 
lector's book, but it does not declare that his failure to do so 
shall render the tax invalid, nor does justice or public policy 
require that such effect should be given to the statute. Such 
failure does not effect the substantial justice of the tax, and 
CAnnot defeat its collection. Parties ini'nred by the failure of 
the clerk to comply with the law must seek their remedy by 
action against him. Thatcher v. People, 79 111., 697. 



Sec. 83. It shall be the duty of the County Clerk to make 

certiflcateofamoimt of tax levied out and deliver, ou demand, to the 

tobedeuvered to treasurer Treasurer of the Commissioners of 

Highways a certificate of the aggregate amount of tax so levied 

ana placed upon the tax books. 



Form of county clerk's certificate of aggregate of road tax. 

STATE OF ILLINOIS, ) 

County of . J 

I, A B , county clerk of said county, hereby certify that the 

aggregate amount of tax levied and placed upon the tax books for the year 

18--, for road and bridge purposes in the town of , in said county, is as 

follows: 

For the making and repairing of roads, dollars. 

Fur other road purposes, dollars. 

Dated thii day of , 18—. 

A B , County Clerk. 

[seal.] 

INDORSEMENT OF TBEASUBEE OF COMMISSIONERS OF HIOHWATS. 

County clerk's certificate of taxes for 18—. 

Filed this day of , 18—, in the office of the treasurer of 

commissioners of highways of within named town. 

T C , Treasnrer. 
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Sbc. 84. The tax so collected shall be paid to the Treasurer 

of the Ooramissioners of Highways, (except as provided in 

To whom tax piod the tirst claose of Section 81 of this act) by the 

wiien ooueciad. collector as fast as the same is collected, except 

snch rate per cent, as shall be allowed for collecting the &utue. 



1. Thirty day statements of town collectors. "Town and ilis- 
trict collectors shall, every thirty days, when required to do 

so by the proper authorities of road .... districtg^ for 

which any tax is collected, render to said authorities a st^tte- 
ment of the amount of each kind of tax collected for the eaine, 
and at the same time pay over to such authorities the amouiit 
so shown to be collected." R. S. 1874, p. 886, § 164. 

2. Ten day settlements of cohnty collectors. " The county col- 
lector shall report and pay over the amount of tax and speeia! 
assessments due to towns, .... collected by him on delin- 
quent property, at least once in every ten days, when de- 
manded by the proper authorities or persons." R. S. 1574, 
p. 898, § 244. 



Seo. 85. The Commissioners of Highways shall furnish to 
Ltotoftupajerttobe the Clerk of the County Court, previous tu 
fnmkbcdooimtj clerk, ^hc tirst day of October in each year, a ligt 
of taxpayers (alphabetically arranged) of each township. 



Form of commissioners' list of tax payers. 

STATE OF ILLINOIS, ) 

County op , V as. 

Town of . ) 

To A B , clerk of the county court of said county: 

We, the commi8sioners of highways of said town, hereby certify thut 
the following is a correct list of the tax payers of said town 

Dated this day of , 18—, 

X M , ) Commissionera 

P 8 , [ of 

R T , ) Highways • 
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Sec. 86. Any tax or moneys collected by the township, or 
county collector of the various counties for road and bridge 

Disposition of purposes under the provisions of an act entitled 
iSdcrlct'ofAiS "An act in regard to roads and bridges," ap- 
10, itni. proved April 10, 1872, shall be paid by said col- 

lectors to the Treasurer of Commissioners of Highways. 
Said money shall be used by said Commissioners in improv- 
ing the roads and bridges in their respective towns. 



Sec. 87. If the Commissioners of Highways shall refuse 
or neglect to perform any of the duties enjoined on them by 
Penalty for neglect of ^^is act, they shall Severally forfeit not less 
dutybycommtesioner.. ^]^^^ ^^^ dolkrs nor morc than fifty dollars, 
and may be proceeded against, severallv or jointly, for the re- 
covery of such forfeiture before any tfustice of the Peace in 
the. proper county having jurisdiction. 



1. Omission and Malfeasance. "Every person holding any 
public oftice,. . . . who shall be guilty of any palpable omis- 
sion of duty, or who shall be guilty of diverting any public 
money from the use or purpose for which it may have been 
appropriated or set apart by or under authority of law, or who 
shall be guilty of contracting, directly or indirectly, for the 
expenditure of a greater sum or amount of money than may 
have been, at the time of making the contracts, appropriated 
or set apart by law or authorized by law to be contracted for 
or expended upon the subject matter of the contracts, or who 
shall be guilty of willful and corrupt oppression, malfeasance 
or partiality, where no special provision shall have been made 
for the punishment thereof, shall bo fined not exceoding 
$10,000, and may be removed from his office." K. S. 1874, p. 
383, § 208. 

A mere error m jvdgmeiit or departure from sound policy 
is not sufficient to subject a tribunal possessing discretionary 
power to an indictment for palpable omission of dutv. 
Before such a prosecution can be sustained, it must be 
shown that there was palpable omission of a duty imperatively 
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required by law, in a matter involving no discretion, or a 
willful and corrupt, as well as palpable neglect of a discre- 
tionary duty. Eyman v. People, 1 Gilm., 4. 

In New York, under a statute providing for the removal of 
certain commissioners, in the event that they should " refuse 
or willfully neglect to perform the duties of their office," it 
was held that these words should be construed to mean non- 
feasance only. People v. Burnside, 3 Lans., 74. 

An omission on the part of a public officer to comply with 
the provisions of a statute regulating the discharge of his 
duties, may amount to a misdemeanor, for which he is liable 
to punishment, notwithstanding such provisions are, as re- 
spects the public, merely directory. Case v. Dean, 16 Mich., 12. 

Where a penalty is imposed on an officer for not doing an 
official act, though the law does not, in express terms, admit 
of any excuse, yet it implies that a reasonable excuse will be 
heard, and will not require more than is consistent with other 
official duties. Underwood v. Kussell, 4 Texas, 175. 

See Suit; Penalty; Excuse; Directory; Time; Willful. 

2. Common law remedies. The fact that the law imposes 
penalties upon the commissioners of highways for the neglect 
of duties enjoined upon them, does not prevent persons in- 
terested in the performance of those duties from invoking the 
aid of the writ of mandamvs. The penalties there provided 
for are in addition to the common law remedies, and the stat- 
ute does not, and was not intended by the legislature, to re- 
peal the common law remedies to which a party would be en- 
titled. Hall V. People, 57 111., 307. 

The commissioners may be compelled by a writ of man- 
damus to perform all those duties required of them by law, 
unattended with the exercise of any degree of official judg- 
ment or element of discretion. High's Extraordinary Legal 
Remedies, § 80. As regards that class of duties concerning 
which they are vested with di8cretio7iary powers, the writ of 
mandamus will command them to act, and will set them in 
motion, though it will not further control or interfere with 
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their action, nor will it direct them to act in a specified man- 
ner. High's Extraordinary Legal Remedies, § 34. 
See Mandamus. 



Sec. 88. That an act entitled "An act in regard to roads 
and bridges," approved April 10, 1872, and in force August 15, 
ActofApriiio,i872,r©. 1872, SO far as the samc relates to counties 
pealed- wvijigciau-e. under towuship Organization, and also all 
other acts and parts of acts inconsistent herewith, be and the 
same are hereby repealed: Provided^ That the repeal of said 
act shall not aftect any suit or proceeding pending, or impair 
any right existing, at the time this act shall take effect. 



1. Effect of revision. " The provisions of any statute, so far 
as they are the same as those of any prior statute, shall be 
construed as a continuation of such prior provisions, and not 
as a new enactment." R S. 1874, p. 1012, § 2. 

A repeal by implication, as a general rule, only takes place 
where the provisions of two enactments are repugnant, and a 
reasonable construction cannot be given by which both acts 
may stand. Chicago v. Quimby, 38 111., 247; Card v. McCa- 
leb, 69 III, 314; Fowler v. Firkins, 77 111., 271. But a stat- 
ute which covers all the grounds of prior ones on the same 
subject, and intended as a substitute for them, although it 
contains no express words to that effect, operates as a repeal 
of the former statutes. Illinois, etc.. Canal v. Chicago, 14 
111., 384; Culver v. Third Nat. Bank of Chicago, 64 111., 528; 
Andrews v. Feople, 75 111., 605. 

Where the terms of a statute which has received a judicial 
construction are used in a later statute, whether passed by the 
legislature of the same state or country, or that of another, 
that construction is to be given to the later statute. Com- 
monwealth V. Hartnell, 3 Gray, 450. Alterations in a statute 
designed to render its provisions more concise, will not affect 
its construction. Mooers v. Bunker, 29 N. H., 420. 

Seo. 89. That any act or part of act inconsistent with 
conflictiM this act, be and the same is hereby repealed. 

ftcto repMlfld. 
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ABANDONMENT, 

highway may be lost by It 

what constitutes an act of 11, 18 

how far inferred from non user 18 

must be voluntary IS 

must be by public JS 

soil of highway reverts to owner on lf> 

of oflSce, vacates office 5;i 

ABATEMENT, 

of nuisance, by commissioners W 

by private individuals 1Q2 

by order of court 90, U)l 

care to be used in 11) t 

(See Nuisance.) 
ABUTTER, 

rights of, as respects use of highway, (See Hiohwat) 

action by, for damages caused in repairing highway CA 

right of, to lateral support of Highway 7i^ 

ACCEPTANCE, (5e<j Forms.) 

of dedication, necessity fo^ 8 

must be by proper authorities u 

same rule for road and bridges lij 

how made and how proved 9, 10 

of damages, a waiver of all further question 201 

ACCIDENT, (See Mistake.) 
ACCOUNT, (See Forms.) 

of commissioners, to town auditors WiSl 

auditors may require to be verified 80 

when auditors to examine M 

ACQUIESCENCE, 

of owner, in public use of his property 

(See Dedicatiok, User.) 
ACTION, (See Suit.) 
ACTS, (See Statute.) 
ADJOINING OWNER, (See Abutter.; 
ADJOURNMENT, (See Continuancb, Forms.) 

of hearing on road petition 1S3 
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ADMINISTRATOR, 

of commissioner to deliver books, etc., to successor 56, 57 

cannot consent to establishment of highway over land of heirs. 146 
(See Dedication, Hbib.) 
ADVERSE POSSESSION, (See User.) 
ADVERTISEMENT, 

of business, nuisance to post in highway. 62 

AFFIDAVIT, 

posting of notices may be proved by 138 

AGENT, (See Servant.) 

service of summons on, where highway is to be drained through 

adjacent land 118 

AGREEMENT, (See Contract, Forms.) 

as to road damages, land owner and commissioners^may make. 146 
no necessity for attempting to make before 

calliugjury 146 

will be bar against grantee 146 

whether good by parol 146 

(See Parol.) 

how annulled by commissioners 178 

must be filed and recorded 146, 183, 185 

copies of, concerning road on town line, must be filed and re- 
corded in both towns 196 

(See Filing, Recording.) 

to pay money, etc., as inducement for establishment, etc., of 

road 183-190 

ALLOTMENT, (See Forms.) 

of new town or county line road 196, 197 

of old town or county line road 217 

ALTERING, WIDENING, VACATING AND LAYING OUT 
ROADS, (See Private Road, Town Line, Forms.) 

is a proceeding in rem 161 

alteration of roads established by dedication 11 

establishment of alteration discontinues road altered 17 

establishment of new road on route of old 238,229 

authority of commissioners for 17, 74, 119 

petition for, by whom to be signed 119 

(See Petition.) 

circumstances, that warrant ...119,120 

effect of proceedings for 120 

right to take land for 121, 122 

(See Eminent Domain.) 

power of commissioners to vacate road by contract 128 

copies of petition for to be posted 128 

(See Posting.) 

commissioners to fix time of hearing on petition 129 

hearing on petition for 130-186 
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ALTERING, WIDENING, VACATING AND LAYING OtT 
ROADS,— Continued. 

adjournment of such hearing 1^ 

memorandum of decision on such hearing 133 

whether petition for, should be granted 110, I'iO, 134 

order vacating road 138 

(See Order.) 

such order to be filed with town clerk ISfl 

such order to be recorded in recorder's office '^8 

survey and plat to be made if commissioners grant petition . . i;J7-143 
(See Survey.) 

authority to change routs of road between termini , .137, i:J9 

whole road to be laid out or no part. 140 

damages to be assessed before order is made 14*2;, 14^ 

(See Damages.) 

damages may be released or agreed upon 146 

(See Agreement, Release.) 

certificate by commissioners asking for Jury 15 1 , 15ti 

justice to summon jury .151, ISO 

notice of application for jury » • 153 

(See Notice.) 

challenge of jurors 157-160 

notice of impaneling of jury ^ . . .157, L18, KJO 

to non-resident and unknown owners I GO 

service of such notice IGl, I'iS 

oath of jury 1G2, im 

manner of conducting trial « . .W%y 163 

(See Trial.) 

jury to visit premises 103. 167 

evidence concerning damages 103-170 

(See Damages, Evidence.) 

whether benefits to be considered 1G4, 170, 171 

jury to make written verdict l(ji:f, 175 

justice to enter judgment on verdict IG^i, 173 

pajrment of such judgment and costs I(i4, ITI, 113 

interest on such judgment 17:3-17 > 

separate trials ITS 

continuances , , 17(J 

failure of jury to agree 177 

commissioners' meeting for final decision , . 177 

revocation of proceeding 178, 183 

papers to be filed with clerk on such revocation 178 

proceedings final for one year 178, 18i 

review of proceedings by certiorari 180, 181 

(See Certiorari.) 

interference of equity , t * , , , , l&l 

(See Chakcert.) 
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ALTERING, WIDENING, VACATING AND LAYING OUT 
ROADS.—CorUinued. 

final order 183-188 

(See Obder.) 

on making Buch order papers to be filed with town clerk. 182, 185, 186 

proceedings when damages released or agreed upon 188 

inducements for 188-191 

form of remonstrance . 191 

town clerk^s records as evidence of 191, 192 

(See EyiDra^CE.) 

appeal from decision of commissioners or verdict of jury.. . .200-214 

(See AppBAJi.) 

supervisors to be summoned to hear appeal 206, 207, 211 

notice of hearing of appeal ^, 207, 212 

powers of supervisors on appeal 206, 208, 209, 210 

compensation^of supervisors. 214 

appeal bond 214-216 

notice to remove fences 235-240 

(See Opening Road ) 

irregularity in proceedings for, (See iRBBGUUkRiTT.) 

AMENDMENT, 

by commissioners, of orders of predecessors 62 

of decision or road petition 134 

by supervisors, of decision on road petition 178 

of road petition, not allowed on the hearing 124, 130 

of appeal bond 215 

ANIMALS, (See Horse, Cattle Crossing.) 

pasturing upon highway, right of town to prohibit 28 

ANIMUS DEDICANDI, (See Dedication.) 

ANNUAL REPORT, (See Account.) 

ANNOUNCEMENT, 

of decision, on hearing on road petition 183 

ANTICIPATING REVENUE, (See Revenue.) 

APPEAL, (See Forms.) 

does not lie from order ascertuning road 75 

of suit to recover penalty 1 10 

waiver of irregularities by 110, 133 

(See Waiver.) 

does not lie from void Judgment 200 

from verdict of jury or decision of commissioners in proceed- 
ings for establishment, etc., of road 200 

suspends powers of oommi&sionars . 142, 204 
(See Damages.) 

waiver of right to. 201 

who may take 200 

whether parties can join in 202 

lies to three supervisors 200 
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AFPEAL.^Oontintied. 

time for taking 201 

bond to be filed 214, 215 

(See Bond.) 

petition for, to be presented to justice 

200,201,217 

what petition should contain 200-207 

(See Wbitiwo.) 

notice of, to whom to be given. 200, 203, 206 

waiver of right to 208 

(See Notice) 

powers of supervisors on..?06, 208, 209, 210 
time of hearing to be fixed by super- 
visors 206, 207 

decision of supervisors final 178, 179 

continues in force until disposed of. 203, 208 

to circuit court 204 

on question of propriety of establishment, etc., of private road. . 194 
from decision in regard establishment, etc., of road on town 

land 217 

APPOINTMENT, (See Forms, Eligibility.) 

of town officers 49 

notice of, to pers'^ns appointed 50 

person having power of, cannot appoint himself. 50 

second, no liability for refusal to accept 50 

(See Penaltt.) 
APPROPRIATION, 

of private property, (See Eminent Domain.) 

by supervisors, to extirpate thistles 80 

to build etc., bridge, etc 232, 224 

APPROVAL, 

of bond, (See Bond.) 
ARBITRATION, 

of question of road damages 151 

of division of expense in establishment, etc., of road 197 

ASSESSMENT, (See Forms.) 

of real estate incumbered by highway 25 

of road and bridge tax 242-245 

of road damages, (See Damages.) 
of poll tax, (See Poll Tax.) 
ASSIGN, (See Vendee.) 
ATTORNEY, (See Counsel.) 
AUCTION, 

constable holding, must not obstruct highway 97 

(See Nuisance.) 
AUDITOR, (See Town Auditor.) 
AUTHORITY, (See Jurisdiction.) 
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BAR, (See Estoppel.) 

to common law remedies, action for penalty is not 33, lOi, 249 

BAEIS, (See Gates.) 
BENEFITS, (See Damages.) 

may be considered in estimating road damages .164, 170, 171 

BELL, (See Railkoad.) 
BIDS, (See Contract.) 

for constraction and repair of roads and bridges 229-231 

commissioners may reject all 233 

BOARD, (See Railboad.) 

BOARD OP AUDITORS, (See Town Auditors.) 

BOARD OF COMMISSIONERS, (See Commissioners op High- 

WATS.) 

clerk of, to draw orders for payment of road and bridge contracts . 234 

BOARD OF SUPERVISORS, (See Supervisor, Town.) 

statement of road tax necessary, to be given to 244 

shall cause road tax to be extended on tax books 244 

(See Tax.) 

may make appropriation to extirpate Oanada thistles 80 

may have control over tracts of Canada thistles 80 

(See Canada Thistles.) 

may make appropriation for expensive road or bridge 222-224 

BOND, (8 e Forms.) 

road and bridge contractors must file 283 

what is suflScient compliance wi th statute requiring ofllcer to file. 52 
(See Filing.) 

treasurer must give 90-92 

failure to give new, when requested, vacates office 90 

release of sureties to 90, 91 

approval of, may be compelled by mandamus 90 

(See Mandamus.) 

official, suit on 91, 92 

appeal, when town appeals 110 

when land owner appeals 214, 215 

for building bridge, how issued 225 

BOOKS AND PAPERS, (See Forms, Record.) 

commissioners to deliver to successors 55, 56 

delivery of, how compelled 57 

BORROWING MONEY, (See Tax, Revenue.) 

commissioners have no authority for G2 

by issuing bonds to build expensive bridge 225 

BOUNDARY, (See Description.) 

of highways, center line of Virginia fence is 7 

presumption from adjacent ownership 26 

by highways, effect of, in deeds of conveyance 26, 27 

monuments marking, to be undisturbed 78 
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BREACH OF THE PEACE, 

private person must not commit in removing obetruction 103 

BRIBERY, (See Crime, Inducement.) 

BRIDGE, (See Highway, Forms.) 

abutments included in the term Ill 

use of, may be limited by dedication -1 

(See Limitation.) 

notice on, as to riding or driving ] 1« 

(See Drivkr.) 

fence may be connected with Uo 

destruction of or injury to 1 07 

setting fire to IDT 

over canal 71 

over navigable streams 64, 70, 71, 22! 

over cattle crossing 1 1;^ 

commissioners to have care of. t^\ 

(See Repair.) 

contracts for building and repairing of 220-l^G;i 

(See Contract.) 

how built and repaired when road tax is paid in labor '^ Si* 

when private persons liable to repair lit 

commissioners can build only in highway (17 

erection of may be compelled by mandamus ^JH 

(See Mandamus.) 

on town line, by whom to be built and repaired 218, 21iv 

contracts concerning 21!* 

expensive, appropriation for 2-^;) 

borrowing money to build 225-227 

BUILDINGS, 

on land taken for highway, ownership of. 1 22 

dangerous, near highway, are nuisances 97, US 

BUILDING MATERIALS. 

right to encumber highway with. . '. Dsr 

BURDEN OF PROOF, (See Evidence.) 

BURDOCK, (See Noxious Weeds.) 

CANADA THISTLES, (See Penalty.) 

commissioners to extirpate 79, 8& 

Jurisdiction of supervisors over tracts of 60 

ap{tropriation for destruction of 80 

CANAL, (See Ditch.) 

bridge over, right to build 71 

duty of canal company to build 71 

state not bound to build 71 

CANAL COMMISSIONERS, (See Canal.) 
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CARE, (See Negligence.) 

degree to be exercised, by travelers on highways. . . .29, 30, 33, 44, 45 

in abating nuisance * 103 

in making and repairing roads 64 

CARRIAGES, (See Driver, Laws op the Road, Penalty.) 

on meeting to turn to the right 28 

running horses attached to 88 

definition of 46 

owners of when liable for acts of driver 38 

owner of not to employ drunken driver 86 

must be road worthy 45 

for conveyance of passengers 45, 46 

CARTWAY, (See Private Road.) 

CATTLE, (See Animals, Horse.) 

CATTLE CROSSING, 

right to make under highway 24, 113 

liability for injuries occasioned by defects in 114 

(See Suit.) 

CATTLE GUARDS, 

railroad companies to construct 72 

CAUSEWAY, (See Culvert.) 

CENTER OF ROAD, (See Law op the Road.) 

what is meant by 28, 32 

line of, sufficient to give in survey of road 188 

CERTIFICATE, (See Forms.) 

of commissioners, when damages not agreed upon. 151 

what must be set forth in 151, 152 

as evidence of title 152 

to whom to be presented 151 

of general overseer, concerning work on road or bridge 234 

of road tax, delivery of, to supervisor 242, 244 

to county board 244 

failure to make at proper time 244 

CERTIORARI, (See Appeal, Chancery.) 

when it lies to inferior tribunals 180 

lies to quash erroneous proceedings in laying out, etc, road 

116,140,180,192,200,203,200 

office the writ performs 181 

what revisory court may inquire into 134 

CHALLENGE, (See Jury.) 

ofjury,right of. 157-160 

to fight duel, persons sending or boaring ineligible to office. . 48 

CHANCERY, (See Injunction.) 

bill in, to establish dedication 11 

to prevent improper use of highway 25 
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CRA:NCERY.-'Continued, 

will not control exercise of discretionary powers 70, 134 

interference of, with proceedings on road petition 181, laS 

CIRCUIT COURT, 

appeal to, In proceedings for laying out, etc., road 201 

CLAIM, 

for damages, (See Damages.) 

of right, essential in acquiring highway by user 14 

CLERK, COUNTY, (See County Clkbk.) ' 
CLERK OP THE BOARD OF COMMISSIONERS. 

to draw orders for payment of road and bridge contractors SS4 

CLERK, TOWN, (See Town Clerk.) 
COACHES, (SeeCAKRiAGES.) 
COAL MINE, (See Mine.) 
COLLECTOR, (See Tax, Forms.) 

to receive orders of commissioners for road and bridge tax 235 

town, thirty day statements of tM7 

county, ten day statements of 247 

COLLISION, 

law of the road may be disregarded to avoid 31, 32 

(See Law of the Road.) 
COMMISSION, (See Compensation.) 

collector may retain out of moneys collected Ml 

COMMISSIONERS OP HIGHWAYS, (See Fohms.) 

number of 48 

term of office 48, 4 » 

who eligible to office of. 47. 4B 

election of 4.S, 4 9 

appointment of 49, 50 

oath of. 51 , 52, 5e 

resignation of 5<?, 54 

vacancy in office 50, 52, 53, 54, 55 

delivery by, of books, etc., to successors 55^7 

payment by, of moneys to successors 58 

majority may act 58 

(See Majoritt.) 

are quasi corporation 58^ 319 

acts of, cannot be attacked collaterally 75 

jerroneous acts of, may be reversed by certiorari 

116, 140, 180, 193, 200, 20« 

(See Certiorari.) 

exercise of discretionary powers of, whether controlled by the 

courts , 66, 70, 134 

(See Mandamus, Chancery.) 

general powers and duties of. 47 

implied powers of 6^ 
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COMMISSIOISTJRS OP BIQBW AYS.— CorUinued. 

territorial Jurisdiction of. 59, 60 

jurisdiction of; confined to public roads 67 

over town and county line roads 105, 196, 197 

(See Town Line.) 

right of, to enter on land adjoining highway 70, 117 

(See Entkt, Dbaikaoe, Trespass.) 

proper parties to accept dedication 13 

may authorize erection of telegraph in highway 60 

powers of under drainage act 60 

are ex-offlcio fence viewers 60 

may authorize location of toll road on highway 61 

may consent to construction of railroad along highway t>2 

(See Railroad.) 

may consent to posting of advertisements in highway 62 

do not constitute a court 62 

alteration by, of orders of predecessors 62 

(See Amendment.) 

may employ counsel 62 

have no authority to borrow money 62, 63, 66, 67 

may settle suits 63, 111 

shall elect a treasurer 89 

(See Treasurer.) 

shall elect general overseer of highways 90 

(See General Overseer op Highways.) 

meetings of 90 

may authorize fence to be connected with bridge 1 15 

may authorize erection of cattle crossing 113 

may post notice on bridge against fast driving 117 

to build and repair roads and bridges 63, 78, 79 

(See Repair, Bridge, Care, Neoligencb, Watercourse, 
Grade, Navigable River, Canal, Trees, Monument, 
Town Line.) 

to cause obstructions to be removed from highway 95-107 

(See Nuisance, Notice.) 

to let contracts for building andxrepairing roads and bridges. 229-234 

(See Contract.) 

removal by, of obstructions on town line roads 105 

(See Town Line.) 

agreements concerning bridges on town line 219, 221 

suits by and against, (See Suit, Penalty, Mandamus, Chan- 
cery, Replevin, Indictment.) 

to lay out, regulate, alter and vacate roads 74,119 

(See Altering, etc.. Roads, Indictment, Appeal, Damages.) 

to lay out, etc., roads for public and private use 194, 195 

(See Private Road.) 

to lay out, etc., roads, oa town or xK>unty lines 196, 218 
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COMMISSIONERS OF HIQUW AYS.— dmtinued. 

(See Town Line, Allotment.) 

to open roads * 235 

(See Opening Road.) 

to cause roada to be ascertained, described and entered of 

record 74,227 

(See Survey, Plat, Filing.) 

to purchase and take care of tools , 7ft 

to erect guide boards 70 

to destroy noxious weeds, etc lU 

to provide watering places h , , 70 

to make out poll tax list and assess poll tax * , . * 31-83 

(See Poll Tax.) 

to give notice of assessment of poll tax , 83, 85 

(See Notice.) 

to bring suit for poll tax 88, 80 

(See Suit.) 

how to expend fine collected in said suit , 80 

(See Penalty.) 

may contract for payment of poll tax in labor « 80 

(See Contract, Labor.) 

to render annual account to town auditors , 85-87 

(See Account, Town Auditors.) 

petition by, for appropriation to build expensive bridge 22'3-225 

petition by, for town meeting to vote on proposition to borrf*w 

money 225 

shall levy road tax 242-245 

(See Tax.) 

shall furnish tax list to county clerk 211 

COMMON CARRIERS, (See Carriages.) 
COMMON LAW REMEDIES, (See Suit,) 
COMMON, TENANT IN, (See Tenant.) 
COMMUTATION, (See Poll Tax.) 
COMPANY, RAILROAD, (See Railroad.) 
COMPENSATION, 

of commissioner of highways ..* 240, 241 

of supervisor 3i4 

just, meaning of the term 144 

must be made for property taken for public use , 142, 143 

(Bee Damages.) 
COMPLAINT, (See Description, Forms.) 

for improper driving 33 

for non-payment of poll tax , 38 

COMPROMISE, (See Arbitration.) 

of disputed claims, commissioners may make 03, ill 

CONDEMNATION, (See Eminent Domain, Highway.) 
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CONDITION, 

in order establishing, etc , highway 186, 185 

CONSENT, 

of commissioners, to connect fence with bridge 115 

to make cattle crossiDg 113 

tocrect telegraph poles 60 

to post advertisements in highway 69 

of owner on laying out highway 188 

(See Dedication, Dahaqbs.) 

CONSEQUENTIAL DAMAGES, (See Damages.) 

CONSERVATOR, (See Idiot.) 

CONSTABLE, 

duty of, with execution 89 

auction by, in highway 97 

CONSTITUTION, (See Index to Cases Cited, p. xxx) 

CONTINUANCE, (See Adjournment.) 

of nuisance, ground of action 96, 101 

of assessment proceedings 176 

CONTRACT, (See Writing, Forms.) 

for payment of poll tax in labor 89 

to induce establishment, etc., of road 188-190 

for building or repairing bridge on town line 219, 221 

for repair of roads and bridges, how let 229, 231, 283 

officers not to be interested in . . 280 
departure from, may be author- 

' * ized 231 

whether lowest bidder entitled to 231 
for expenditure of amount not authorized 248 

CONTRACTOR, (See Suit.) 

must file bond 233 

how paid • 234 

CONVEYANCE, (See Deed.) 

COPIES, (See Record.) 

of road petition to be posted ».., 128 

(See Posting.) 

of order laying out, etc., road on town line to be filed, etc, in 

both towns 19C 

CORPORATION, (See Quasi Corporation.) 

may dedicate highway ^ 2 

property of, may be taken for public use 121, 122 

included in term ** person " 201 

CORRUPTING, 

well, spring, etc., penalty for 81, 96 

COSTS, 

of removing nuisnnce 96, 104 

in suits against town or town officers 110 

in assessment of road damages 164, 171| 172 
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COSTS.— Continued. 

in laying out, etc., Foad on town line 197 

bond for, when appeal is taken 2l4 

liability of Joint appellants for 214 

of removing fence on establishment, etc., of road Z^^ 

judgment for, in proceedings for mandamus 238 

COUNSEL, 

commissioners may employ G3 

COUNTY, 

liability of, for defective highways OS 

COUNTY BOARD, (See Boabd op Supervisobs.) 

COUNTY CLERK, (See Forms.) 

to extend road and bridge tax S45 

^ to give certificate of tax levied 249 

COUNTY COLLECTOR, (See Collector ) 

COUNTY LINE, (See Town Line.) 

COUNTY TREASURER, (See Collector.) 

COURT, 

commissioners do not constitute G2 

circuit, appeal to 204 

COVENANT, 

against incumbrances, breach of. 25 

CRIME, (See Murder, Embezzlement, Penalty, Indictm:f:nto 

persons convicted of not eligible to office 47, 48 ^ 

CRIMINAL CODE, (See Penalty.) t^'^ 

CROPS, 

time allowed for harvesting, on establishment, etc., of private 

road — lOo 

on establishment, etc., of public 
road 230 

CROSSING. (See Cattle Crossing.) 

CUL DE SAC, (See Thoroughfare.) 

CULVERT, (See Penalty.) 

injury to or destruction of lOT 

DAMAGES, 

assessment of, on breach of official bond OS 

caused by careless driving .33, 34, 35| 39, 3Q 

(See Driver, Owner.) 

caused by drunken driver - 87 

caused by leaving team unfastened 40, 41 

caused by vicious horse - * 45 

liability of commissioners to suit for , 04 

(See Suit.) 

caused by obstruction, private action for 105, ICNl 

(See Nuisance.) 

on digging ditch to drain highway, assessment and payment of 11^ 
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DAMAGES.— C7o;i«nM^ 

on laying out highway, must be assessed. 142, 143 

whoentitledto 142, 143 

claim for 142, 14'i 

agreement concerning 146 

release of. 143 

when released or agreed upon, how 

commissioners to proceed 188 

certificate of, by commissioners 151-153 

when to be assessed by jury 151, 153 



(Bee Jury.) 



(Bee Verdicjt.) 



of several owners, jury may assess at 

same time 176 

notice of application for jury 155 

justice to fix time of impaneling jury. . 151 

jury to specify in verdict 163 



judgment for 164 

measure of 164 

what may be considered in assessing 

144, 164,168,169,170 

evidence to prove. 165-167 

remote 170 

whether benefits may be considered in 

assessing 164, 170, 171 

how to be paid 171 

when to be paid 171, 239 

payment of, how enforced 172 

who can complain of non-payment of.. 143 

interest on 173, 175 

appeal fVom assessment of 200 

(Bee Appeal.) 

on laying out, etc., private road, assessment and payment of. .194, 197 
DAY, (See Time.) 

fractions of, may be considered in fixing penalty 110 

DEBT, (See Tax, Borrowing Monet.) 
DEATH, (See Murder, Manslaughter.) 
DECISION, (See Order, Forms.) 

memorandum of, on road petition 133-135 

of supervisors on appeal, final 178-182 

DECLARATION, 

of intention to dedicate 8 

DEDICATION, (See Estoppel, Forms.) 

definition of 1 

roads established by, are public highways 1, 21 

to be surveyed, etc 74 

who can make 1, 2, 8,6 
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'DmyiCAJriO'N.'-'Continved. 

must be made to public ,..^ 3 

may be limited, In point of time B 

as to mode of eajoymeiit 3 

not as to portion of public 3 

what constitutes, on part of donor , 4 

is a question of fact ,. 5 

may be made by parol 5 

writing , 4 

plat r>, e 

act of owner 5, 6, 7» 0, 201 

proof of 6,8 

lapse of time not essential to proof of 7 

user not sufficient to prove T 

presumed from acquiescence of owner 5, 7 

evidence to rebut presumption of. 7, 8 

width of road established by .....,, 8 

may be revoked before acceptance 10 

cannot be revoked after acceptance ^ 3, 4, 10^ 11 

acceptance of, necessary , . , 8, 9 

must be by proper authorities 9, 219 

proof of __9, 10 

alteration of highway established by 11 

bill in equity to establish 11 

fee in 11,24 

(See Feb.) 

dower in , , * * 11 

(See Dower.) 
DEED, (See Covenant) 

not necessary to make dedication 4 

presumed iu case of prescription 13 

property conveyed by, where highway described as boundary. , 26 
DEFECT, 

in highway, (See Repaib.) 
in harness, (See Harness.) 
in carriage, (See Carriage.) 
DEFINITION, 

of dedication 1 

highway 1, 20 

seasonably turn ,., 81 

ceuter of road 53 

beaten track 33 

owner of carriage. . . .• 43 

carriage 4fJ 

willful 4ri 

vacant GO 

such roads used as highways 74 
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DEFINITION.— Cwrt/it/ed 

bridge 114 

altering Ul 

damages 144 

just compensatioa 144 

case 179 

wriltea or in writing 133 

person 201 

DESCRIPTION, (See Boundary ) 

of road, in road petition 102, 127 

in survey 138 

in order 183, 183 

in complaint 88 

in indictment, for neglect to erect guide boards SO 

for obstruction of highway 101 

in notice to remove obstruction 104 

DIRECTORY, (See Manpatort.) 

when statute is 83, 88, 146, 186, 249 

DISABILITY, (SeeNEQLTGENCB.) 

dedication by person under 3 

no presumption against persons under 13, 14 

DISCONTINUANCE, (See Vacation, Abatement.) 
DISCRETIONARY POWER, 

in fixing penalty 88 

exercise of, not controlled by mandamus 66 

(See Mandamus.) 

not controlled by chancery 70, 134 

DISQUALIFICATION, 

of commissioner 130, 201 

of person as juror ^ 109, 156 

DITCH, (See Watercourse, Drainage.) 

in highway, when owner of fee may dig 24 

is a nuisance 97 

DIVISION LINE, (See Town Line, Fence, Damages.) 
DONEE, 

of dedication, public must be. 3 

DOWER, 

in highway, in case of dedication 11 

in case of condemnation 144, 145 

DRAIN, (See Ditch, Drainage.) 
DRAINAGE, 

charge of works constructed under act relating to 60 

of highway, by opening ditch through adjacent land 118 

(See Watercourse.) 
DRIVER, (See Penalty, Carriage, Harness, Owner, Master.) 

drunken, not to be employed 86 

to be discharged 87 
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DBlYEK^CorUinued. 

must not run horses on highway 88 

rate of speed to be observed by 85 

liability of, for damage caused by carele.s driving 38, 3U 

to indictment for fast driving 89, 40, 07 

must not leave team unfastened 40, 41 

must use care in management of horse 44 

liability for damage caused by vicious horse 45 

DRIVING, (See Drivku.) 

DRUNKARD, 

whether negligence imputed to 85 

must not be employed as driver 36, 87 

DRUNKENNESS, (See Dhunkakd.) 

habitual, what constitutes SG 

proof of 3G 

of officer 54 

DUEL, (See Challenge.) 

persons convicted of fighting, ineligible to office 48 

DUTIES, 

of commissioners, (See Commissioners of Highways 

of town cleik, (See Town Clerk.) 

of general overseer of highways, (See General Oyerseer of 

* Highways.) 
of supervisor, (See Supervisor.) 

EASEMENT, (See Highway.) 

EJECTMENT, 

by owner in fee of highway 23, 25 

ELECTION, 

of commissioners of highways... .» 48, 49 

notice of result of. 49 

how determined in case of tie 49 

of treasurer of commissioners 90 

of general overseer of highways 90 

EL IGIBILITY, (See Officer.) 

EMBEZZLEMENT, (See Penalty.) 

persons guilty of, not eligible to office 47 

when deemed larceny 92 

EMINENT DOMAIN, 

definition of. , 121 

exercise of, a discretionary legal right 121 

to be exercised only when necessity requires 119-121 

all property subject to exercise of. 121, 122 

cannot be exercised without compensation • 121 

(See Damages.) 

exercise of, not limited by disability of owner 122 

statute prescribing mode of exercising, to be strictly observed . . 122 

(See Irregularity.) 

the interest taken by exercise of . . .* 2i 
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ENCLOSED LAND, (See Opening Road.) 

ENCROACHMENT, (See Nuisance) 

ENJOYMENT, 

of road for 20 years, (See Usee.) 

ENTERTAINMENT. 

of commissioners, etc., on hearing on road petition 134 

(See Trial.) 

ENTRY, (See Vibw.) 

commissioners have no right of, on land adjoining highway. . . 70 
upon land for purpose of examining route for road 129, 138 

EQUESTRIAN, 

law of the road as applied to 28, 29 

EQUITY, (See Chancery, Injunction.) 

ERROR, (See Writ op Error, Irregularity.) 

ESTABLISHING ROADS, (See Altering, Etc., Roads.) 

ESTOPPEL, (See Waiver.) 

of land owner from denying dedication 9 

of commissioners from claiming that road runs on dififerent 

line from survey 75 

of land owner from denying? existence of road 193 

EVIDENCE, 

of dedication 4-8 

of acceptance of dedication .-. 8-10 

to establish highway 67, 74, 75, 105, 138, 191, 193, 193, 194 

effect of user and acquiescence 7, 9, 14, 15 

of facts which constitute estoppel 9, 75, 193 

of malice 33 

of habitual drunkenness 36, 37 

in action for fast driving 38 

of willful conduct 46 

weight of, in action for penalty 109 

of seizin in fee, possession is 124 

of location of freeholds 124 

of posting copies of road petition 128 

of title, commissioner's certificate to justice as 153 

burden of proof 163 

justice must pass on admissibility of 163 

to prove value of land 165-167 

records of town clerk and copies of same as 191-193 

EXCAVATION, (See Support, Grade.) 

EXCUSE, 

in action for penalty 38, 65, 249 

commissioner may show, when sued for making complaint. . . 88 

mistake is not, for obstructing highway 100 

Illegal order is not, for acts under it 93, 239 

what is, for not obeying mandamus 238 

resolution passed at town meeting is not; for illegal acts 239 
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EXECUTION, 

justice to issue 89 

constable to collect ^ 89 

EXECUTOR, (See Administrator.) 
EXEMPTION, 

from poll tax 81 

from j ury duty 156, 157 

EXTRA VIAM, 

right of passing 21 

FAST DRIVING, (See Driver.) 
FEE, 

in highway, in case of dedication 11, 24 

in case of condemnation 22, 24 

in case of prescription 24 

rights of owner of 24, 25 

reversion of, after abandonment 19 

presumed to be in owners of adjacent land 26, 27 

seizin in^ possession is evidence of. 124 

FEME COVERT, (See Disability.) 

whether dedication presimied against 8 

service of notice on. 161, 163 

FENCE, (See Boundary, Penalty.) 

encroachments by. 95, 97 

(See Nuisance.) 

half of, cannot be set in highway 98 

(See Wi)l>TH.) 

neglect to remove from new road, different offense from placing 

in old road 105 

may be connected with bridge 115 

element of damage in condemnation proceedings 168, 169 

removal of, on establishment, etc., of public road 285-240 

of private road 19> 

(See Forms.) 

division, notice to remove 240 

may be built in highway to protect hedge 112 

FENCE VIEWERS, 

commissioners are ex-offleio 60 

FILING, 

of papers, by clerk, enforced by manaamos 90 

(See Town Clerk, Mandamus) 
FISCAL YEAR, 

commencement of. 245 

FORMS, 

dedication ofroad executed by one i>erson 12 

dedication of road executed by several owners 12 

notice of drunken driver 87 

appointment of commissioner 61 
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FOmiS.-^ontinved. 

oath of commissioner going into office 62 

resignation of commissioner 5> 

acceptance of resignation of commissioner 55 

oath of ctimmissioner on going out of office 57 

affldaTit to compel delirery of books, etc^ to successor 58 

order to surveyor to survey roiid 77 

surveyor's report 77 

order ascertaining old road 78 

assessment of poll tax 83 

notice of assessment of poll tax 84. 85 

affidavit of service of notice 85 

commissioners* account to auditors 87 

bond of treasurer 94 

order of commissioners on treasurer 94 

receipt for money paid by treasurer 94 

receipt for money paid to successor 95 

notice of drain 106 

order to remove obstructions 107 

security for costs Ill 

summons Ill 

petition for alteration of road 124 

petition for widening of road 125 

petition for vacation of road 125 

'^petition for new road 125 

affidavit that copies of petition have been posted 129 

notice of hearing on petition for alteration, widening or vaca- 
tion of a road 132 

notice of bearing on petition for a new road 182 

notice of adjournment of hearing on road petition 135 

memorandum of decision on road petition 130 

order vacating road 137 

order for survey of proposed road 140 

surveyor's reportof such survey 140 

order for survey of alteration or widening of road 141 

agreement as to damages in vacating or establishing road 147 

agreement of several owners ae to such damages 148 

agreement as to damages in altering or widening road 148 

agreement of several owners as to such damages 149 

release of damages in vacating or establishing road 149 

release by several owners of such damages 149 

release of damages in altering or widening road 150 

release by several owners of such damages 150 

commissioners* certificate of vacation or establishment of road . 153 

commisftk>nerB* certificate of widening or alteraticm of road 153 

venire 154 

constable's return oa venire 154 
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FORMS.— CorUinved, 

notice to land owner of application for Juiy 155 

Justice's notice to land owners to prove damages 160 

affidavit of service of notice 163 

oath of jury 168 

verdict of Jury assessing road damages 175 

docket entry in assessment of damages before a Justice 175 

receipt of land owner for damages assessed by Jury 176 

commissioners* notice of Anal meetiog on road petition 177 

order of commissioners revoking all proceedings 182 

order laying out new road 186 

order altering or widening a road 187 

contract to secure vacation, etc., of road 190 

remonstrance against vacation, etc., of road 101 

town clerk's certificate to copy of papers, etc., . . . . « IO4 

allotment of road on town line 197 

order dividing expense in vacating, etc., such road. . . 198 

order referring divisicm of such expense to arbitrators 198 

decision of arbitrators dividing such expense 199 

notice of appeal from decision of commissioners 204 

notice of appeal from verdict of Jury 205 

petition for appeal from decision of commissioners 205 

petition for appeal from verdict of Jury 206 

summons for supervisors to hear appeal from decision of com- 
missioners 211 

summons for supervisors to hear appeal from verdict of Jury . . . 211 
order of supervisors fixing time, etc., of hearing appeal from 

decision of commissioners 212 

order of supervisors fixing time, eta, of hearing appeal frt)m 

verdict of Juiy 212 

notice of hearing appeal from decision of commissioners 212 

notice of hearing appeal from verdict of Jury 218 

docket entry on appeal taken from decision of commissioners. . 218 

docket entry on appeal taken from verdict of Jury 214 

bond on appeal fh>m decision oi commistioaers 216 

bond on appeal from verdict of Jury 21G 

contract for building bridge on town line 220 

contract for repairing such bridge 220 

notice to commissioners to perform such contracti 222 

petition to county board for appropriation 224 

petition to supervisors to call special town meeting 227 

petition for re-survey of road 228 

notice of letting contracts for construction of roads and bridges . 28 1 

contract for construction of road or bridge 282 

contract for repair of road or bridge 282 

bond of road or bridge contractor 288 

certificate of general overseer 284 
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FOmiS.— Continued. 

order by general overseer and clerk of commissioners on treas- 
urer 234 

notice by commissioners to remove fences 240 

commissioners* account of time employed 241 

commissioners* statement of amount necessary for road and 

bridge purposes. . . . v 245 

county clerk's certificate of aggregate of road tax 246 

list of tax payers 247 

FOULING, (See Corkupting.) 

FRANCHISE, 

of corporation may be taken under eminent domain 121 

FRA-UD, (See Statute op Fbauds.) 

FREEHOLDER, 

road petition must be signed by twelve 119, 123, 124 

who is a 124 

evidence of location of freehold of 124 

FUNDS, (See Embezzlement, Tax, Borrowing Monet.) 

when out of, commissioners not bound to repair highways 66 

payment of, by commissioners to successors 56 

GATES, 

and bars, when owner of soil may maintain 7, 16 

erection of may rebut dedication 7 

maintenance of, not conclusive proof of abandonment . . 17 

GENERAL OVERSEER OF HIGHWAYS, 

election of 90 

to have care of tools 90 

to obey orders of commissioners 93 

to countersign orders for payment of contractors 234 

to give certificate of work done by contractors 234 

(See Forms.) 

GIFT, (See Inducement.) 

GRADE, 

power to change grade of highway 64, 69, 70 

right to dirt and materials 23 

GRANT, 

presumed in case of highway by user 13 

proofof highway established by 20 

GRA.NTEE, (See Vendee, Donee.) 

GUARDIAN, (See Infant.) 

GUIDE BOARDS, (See Penalty.) 

commissioners to erect. 79 

GUTTER, (See Ditch.) 

GYMPSON, (See Noxious Weeds.) 

HACKNEY COACHES, (See Carriages.) 

what rules do not apply to 46 
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HARNESS, (See Negligence, Driver.) 

to be road-worthy 29, 45 

HEARING, (See Forms.) 

on road petition 129-135 

notice of 128 

HEDGE, (See Fence.) 

cuttings of, must not be left in highway 95 

hanging over highway, is nuisance 102 

right to build fence in highway to protect 112 

HEIR, 

assessment of road damages to i45 

administrator cannot bind by consent to establishment of road . 146 

HIGHWAYS, (See Bridge.) 

certain roads declared 1 

definition of 20 

need not be thoroughfares 20 

railroads as 20 

toll roads as 21 

rights of public in 21, 22, 23, 25, 97, 19, 102 

railroads along 22 

right of passing extra vi'am 21 

rights of owners of land in 24, 25 

land owner's interest in, how protected 25 

to be ascertained, described and entered of record 74, 227, 228 

(See SuRVEr, Plat.) 

modes of establishing 20 

(See Dedication, User, Eminent Domain.) 

whether judgment is lien on 24 

as incumbrances 25 

allowance for, in assessment of real estate 25 

presumption as to ownership of. 26, 2 T 

whether action can be sustained for injury to 106 

expensive, appropriation to build or repair 222-224 

over canal 71 

Jurisdiction over, (See Jurisdiction.) 

railroad crossing of, (See Railroad.) 

repair of, (See Repair.) 

obstruction of or nuisance in, (See Nuisanck. 

boundary by, (See Boundary.) 

fee in, (See Fee.) 

description of, (See Description.) 

surface water from, (See Water-course.) 

grade of, (See Grade.) 

width of, (See Width.) 

tax for repair, etc., of, (See Tax.) 

on town or county line, (See Town Line.) 

for public and private use, (See Privatk Road.) 
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UlGRWAY8.^GonUnved. 

proof of, (See Evidence.) 

altering, widening, vacating and laying out, (See Altkbing, 

ETC., ROADP.) 

appeal from orders concerning, (See Appeal.) 
when to bo opened, (See Opening Road.) 

HIGHWAY LABOR, (See Labor.) 

HIGHWAY OFFICERS, (See Ommissioners of Highways, Gkn- 
ERAL Overseer op Highways, Tbeasubbr, Clbbk of 
the Board of Commissioners.) 

HOLE, (See Nuisance.) 

in highway is a defect ^^ 

HORSEMAN, (See Equestrian.) 

HORSES, (See Owner, Driver, Forms.) 

running prohibited 88 

not to be left untied 4(^ 41 

driver of, to use care in management of 44 

(See Negligence, Care.) 

vicious, liability for ipjury by 44, 45 

HOUSE, (See Building.) 

ICE, 

obstruction of highway by 68 

nuisance to cut holes in, on winter way 99 

IDIOT, 

whether dedication presumed against 3 

negligence not imputed to • 85 

not liable to poll tax 81 

service of notice to 161 

ILLINOIS, ETC., CANAL, 

bridges over 71 

IMPASSABLE. (See Extra Yiam.) 

IMPLEMENTS, (See Tools.) 

IMPRISONMENT, 

whether justice can sentence defendant to 110 

INCLOSURE. (See Opening Road.) 

INCORPORATED TOWN, 

ordinances of, relating to backney coaches. 46 

levy of road tax in 59, 60 

jurisdiction over streets in 59, 60, 100 

liability of, for unsafe streets 63 

suit by, on official bond 91 

entitled to road tax collected on town property 242, 243 

INCUMBRANCE, (See Covenant.) 

INDIAN MALLOW, (See Noxious Weeds.) 

INDICTMENT, (See Crime, Penalty, Description.) 

for obstruction of dedicated way, no evidence of acceptance. ... 9 
for fast driving X. 89 
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INDICTMENT.— (7on<»nw«f. 

for suffering highways to be out of repair 64 

for failure to erect guide boards 78 

for establishment of highway 100, 101 

error in judgment does not subject to 248 

INDUCEMENT, (See Fobms.) 

to plant trees 113 

for establishment, etc., of road 188-190 

to improperly influence officer 230 

INFANT, 

whether prescription can be gained against 3, 14 

whether negligence imputed to 35 

service of notice to 161, 162 

INFAMOUS CRIME, (See Cbimb.) 

INHABITANT, 

able bodied, liable to poll tax ,\ 81, 82 

(See Poll Tax.) 

whether competent witnesses and jurors in suits by town 109 

INJUNCTION, (See Chakcbrt.) 

to control exercise of eminent domain 9 

who may apply for 103 

remedy for nuisance in highway. 103 

to prevent threatened enclosure of highway 103, 104 

grounds of interference by 181, 182 

to prevent opening of road. 239, 242 

INJURY, (See Damages.) 

INSANE, (See Idiot.) 

INTENTION, (See Dedication.) 

INTEREST, 

on road damages • 173-175 

INTOXICATION, (See Drunkenness.) 

IRREGULARITY, 

waiver of 123, 131, 183, 201, 207, 208 

who may take advantage of 128 

, slight, will not vitiate proceedings on road petition 198 

correction of, on certiorari 200, 203, 207, 209 

1AIL, (See Penalty, Imprisonment.) 

JUDGMENT, 

whether lien on highway 24 

on indictment for obstructing highway 101 

in suit for obstructing road, no evidence of existence of road ... 105 

against town or town officer, is town charge 109 

for road damages, payment of. 104, 171, 172 

interest on 173-175 

(See Forms.) 

void, no appeal ftrom 200 
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J\]DG'M:E1!^T.— Continued. 

against commissioners, for neglect in regard to town line 

bridge 219,222 

JURI8DPJTI0N, 

of justice, (See Justice of the Peace.) 

of commissioners, over highways .47, 59, 60, 61, 62, 67, 343 

over town and county line roads 123, 196, 197 

(See Commissioners of Highways.) 

of incorporated towns over highways 59, 60 

(See Incorporated Town.) 

over streets in unincorporated towns /. . . . 60 

over tracts of Canada thistles 80 

whether justice has, to imprison 110 

of commissioners, as to altering, etc., roads 119, 123, 124, 128 

(See Altering, Widening, etc.. Roads.) 

want of, renders proceedings void 123 

JUROR, (See Jury.) 

JURY, (See Forms.) 

to assess damages caused by draining highway through adja- 
cent land 118 

compensation to be declared by, in altering, etc., highway. . .151, 152 

qualifications of. 151, 156, 157 

whether inhabitants can sit on, in suit by town 109 

*how summoned. . . , 151, 156 

competency of, how determined 156, 158, 159, 160 

challenge of. , 157-160 

deficiency in number of, how supplied 157 

oath of 162,163 

to hear the evidence 163 

to view the premises.. . . • 163, 167 

verdict of 163 

failing to agree, new one to be called 177 

JUSTICE OF THE PEACE, (See Forms.) 

jurisdiction of 47 

to fill vacancy in office of commissioner 49 

may administer oath of office 51 

may accept resignation of town officer 53 

power of under Drainage Act 61 

to issue summons on complaint for non-payment of poll tax. . . 88 

trial by, of such suit 89 

to issue execution on judgment in such suit 89 

disposition by, of fine collected on such execution 89 

to summon jury to assess road damages 151, 156 

to notify land owners to prove damages 157, 158 

petition to, for appeal to si^>ervisor8. 200, 201 

to summon supervisors to hear appeal 206, 207 
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LABOR. 

payment of poll tax m 83.88, 89 

payment of road tax in 196, 229, 235 

LABORER, (See Servant.) 
LACHES. 

public not estopped by 17 

LAMP, (See Penalty.) 
LAND, 

taken from highway, (See Daij ages.) 
LANDING, 

public, upon navigable stream 4 

LANDLORD, 

liability of, for nuisances 105, 106 

LAND OWNER, (See Owner, Damages.) 
LARCENY, 

when embezzlement constitutes 92 

LAW, (See Statute.) 

LAW OF THE ROAD, (See Penalty, Forms.) 

in England 32 

is not inflexible 31 

may be deviated from, when observance impracticable 28, 36 

to avoid collision 31, 32 

when road is unoccupied 30 

non-observance of, does not exempt others from exercise of 

diligence 34 

carriages meeting to turn to the right 28, 31, 32 

statute applies to time of meeting only 30 

application of, to equestrians. 28 

to footmen id 

to rate of speed 38, 39, 40 

to stopping by wayside 31 

to character of horse driven 44 

to skill of driver 44 

to carrier of passengers 45 

to street railways 28 

to building moved along the road» 28 

action for Injuries caused by violation of 28, 33 

plaintiff in such action must show care on his part 34, 35 

(See Negligence.) 

complaint for violation of 33 

when owner of vehicle liable for violation of. 38 

LAYING OUT HIGHWAY, (See Ai.tering, etc., Highway.) 
LEGISLATURE, 

power of, to compel railroads to build crossings 74 

may exercise power of eminent domain 121 

LEVEE, (See Drainage.) 
LLABILITY, (See Suit.) 
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LIMITATION, 

of dedication 8 

of time for opening public roads. 115, 241 

private roads 1^ 

on taxation 242,244 

on indebtedness 248 

LIMITATIONS, STATUTE OF, 

does not run against public 14, 17, 18, 98 

LIST, (See Forms.) 

of tax payers 247 

LOCATION, 

of freeholds, how proved 124 

LOWEST BIDDER, (See Bms, Oontbact.) 

LUNATIC, (See Idiot.) 

MACHINERY, (See Tools.) 

MAIL COACH, 

protection of 28 

MAJORITY, 

of commissioners may act 58, 59, 74, 137, 229, 284, 288 

of supervisors on appeal may act 217 

of board of supervisors must act in making ^propriation 223 

MALFEASANCE, (See Penalty.) 

MALICE, 

willful injury proof of 88 

not necessary element of offense of obstructing highway 100 

MANDAMUS, 

to compel delivery of books, etc 57 

to compel commissioners to make repairs 66 

to compel erection of bridge 66 

to compel town clerk to record surveys 75 

to compel approval of official bond 90 

whether commissioners can be compelled by, to remove ob- 
structions , 106 

to compel commissioners to act on road petition 130 

to compel payment of road damages 172 

to compel supervisors to hear appeal 208 

to compel letting of contract , 231 

to compel opening of new road 287, 288 

to be directed to officer by official name 238 

insufficient return to 66, 75 

MANDATORY, (See Dirbctory.) 

when statute is 81,88,181,143 

MANSLAUGHTER, (See Murder.) 

whether death caused by fast driving is 89, 40 

MARRIED WOMEN, (See Feme Covert.) 

MASTER, (See Driver, Servant.) 
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MASTER.— Continued, * 

liable for damages caused by careless driver 83, 41 

by drunken driver 37 

liability of at common law 43, 65 

MATERIALS. 

in highway, right to use 22 

no right to take from land adjoining highway 70, 118 

MEETING, (See Forms.) 

of commissioners 90 

to hear road petition and examine route of road 129, 130, 131 

final, on road petition 177 

on road petition, proceedings at, when damages released or 

agreed upon 188 

MEMORANDUM, (See Forms ) 

of decision on road petition 133, 135 

MILE STONES, (See Penalty.) 

commissioners to erect 79 

MILIrRA.CE, (See Ditch, Bridge.) 

MINE, 

road to, may be laid out 61 

MINOR, (See Infaot.) 

MISDEMEANOR, 

running horses on highway is 88 

MISTAKE, 

of fact, in case of dedication 4 

in case of user 13 

in obstruction of highway 100 

MONEY, (See Funds, Tax, Revenue.) 

commissioner to pay to successor 50 

officer neglecting to pay over, not eligible to office 47 

for repair of roads, etc., how raised 243-246 

MONUMENTS, 

not to be disturbed 78 

MORTGAGOR, 

dedication by 2 

whether considered owner in condemnation proceedings 145 

MOTIVE, (See Excuse.) 

MUNICIPAL CORPORATION, (See Incorporated Town.) 

MURDER, (See Manslaughter.) 

whether death caused by fast driving is 89 

MUSTARD, (See Noxious Weeds.) 

NAME, (See Suit.) 

of town 103 

NAVIGABLE RIVER, (See Water-course.) 

right to cross when banks are dedicated 4 

right to traverse upon the ice 99 

right to bridge 64, 70, 71, 221 
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NECESSITY, 

ways of, (See Extra Viam.) 

commissioners judges of, for repairing roads, etc., 66 

for road, should exist before road is laid out 119, 120, 189 

commissioners judges of 134 

NEGLIGENCE, (See Care, Penalty.) 

party in fault generally liable for 31, 39 

mutual, doctrine of 80, 34, 39 

question of, is one of law on facts proved 35 

whether imputed to infants, drunkards and persons distracted. . 35 

gross, employment of dnmken drivers is 37 

leaving team unfastened is . 40 

(See Driver.) 

liability of commissioners for 64, 65, 219, 221 

in removing nuisance 103 

NON-RESIDENT OWNER, (See Owner.) 

NON USER, 

whether highway may be lost by 8 

how far evidence of abandonment 17, 18 

NOTE, 

commissioners may take in settlement of controversies 63 

drawn by commissioners, whether binding on town 62 

personal liability on 63 

(See Borrowing Money.) 

UpTICE, (See Posting, Public Places, Forms.) 

of drunken driver 37 

of election 49 

of appointment 50 

of assessment of poll tax 83 

provision as to time of giving, when peremptory 83, 130 

(See Directory, Mandatory.) 

right to receive, may be waived 84 

(See Waiver.) 

by surety desiring to be released 91 

on guide boards, destruction of 95 

to remove obstructions 96, 104 

(See Description.) 

of intention to dig drain 96 

computation of time of 129 

by publication 130 

should follow language of statute 131 

to non-resident and unknown persons 160, 161 

public and official, binds all interests 160 

ought to be in writing 161 

• personal service of, when necessary 161 

to married women and infants, how served 162 

of hearing on road petition 128-131 

4 
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'NOTICE.^Continued. 

of adjournment of such hearing 133 

of application for jury to assess road damages 155 

to land owner of impaneling of jury 157, 158, 160, 161 

manner of serving such notice 160-163 

of final meeting on road petition 177 

of appeal 200, 203, 203 

of special town meeting 225, 227 

of letting road and bridge contracts 229 

to open road through enclosed land 235, 236 

NOXIOUS WEEDS, (See Vegetation.) 

commissioners to extirpate 79 

NUISANCE, (See Penalty.) 

in highway, definition and kinds of 97-107 

positive obstructions placed in highway 25, 95, 96, 97, 102 

partial obstructions 98, 99 

lading and unlading carriages In highway 97 

reasonable occupation of highway does not constitute 96, 99 

turning wa^er on highway 95 

<iigging ditch in highway 95, 97 

leaving cuttings of hedge in highway. . . • 95 

destruction of winter way 99 

stopping cars on highway 100 

collecting crowd in highway 97 

posting private advertisements in highway 62 

using abusive language in highway 25 

carrying unreasonable weight on highway 97 

fVirious driving on highway ^. 97 

erecting fence on highway, different offense from neglecting to 

remove fence on establishment of road 105 

obstructions outside of traveled path 68 

dangerous erections by side of highway 97, 98 

on land in possession of tenent, liability of owner for 105, 106 

noisy assemblage near highway , 98 

suffering trees to overhang highway 97, 102 

injury to or obstruction of bridge, sidewalk or culvert 107 

corrupting well, spring, etc., 81, 96 

encroachment on town or county line road 105, 197 

railroad over highway, (See Railroad.) 

bridge over navigable stream, (See Navigable River.) 

whether commissioners liable for not removing 65 

(See Repair.) 

notice for removal of, whether necessary before instituting suit. 96, 105 

cost of removal of 96 

special damages occasioned by 105, 106 

to recover penalty for, some act must be shown 105 

remedies for, (See Abatement, Indictment, Suit, Injunction.) 

4 
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NmSANCE.—ContinTud. 

public, no length of time will legalize 9S 

excuse for creating, mistake as to line of road 100 

that road is little used 98 

that road is of less than statutory width — 100 
whether judgment in suit for removal of, is evidence of exist- 
ence of highway 105 

OATH, (See Forms.) 

of commissioners on coming into office 51, 52 

on going out of office 56 

to be filed in town clerk's office 51, 53 

to be taken by jury 162, 163 

OBSTRUCTION, (See Nuisance.) 
OCCUPANT, (See Tenant.) 

may Duild sidewalk<», etc., in highway 112 

service of summons on, when highway is to be drained through 

adjoining land 118 

notice to remove fences may be served on 285, 236 

OFFENSE, (See Crike.) 
OFFERS, 

as evidence of value 165 

OFFICE, (See Officer.) 

vacancy in, how filled 49 

how occasioned 53, 54, 91, 230 

successor in, to receive books, papers, etc 55-5S 

title to, cannot be attacked collaterally 75 

OFFICERS, (See Office, Forms, Penalty.) 

qualification of 47, 48, 230 

election of. 48, 49 

appointment of 49, 50 

oath of, on coming into office 51 

on going out of office 56 

resignation of 53, 54 

to deliver books, etc., to successor 55-58 

cause for removal of 63, 54, 61 

bond of, new securities may be required on 90, 91 

new one may be required 90, 91 

release of sureties on 91 

suit on 91,92 

OLD ROADS, 

used for twenty years are highways 1 

(See User.) 

to be ascertained and entered of record 74, 227, 228 

(See Survey.) 
OMISSION, (See Penalty.) 
OPENING ROAD, (See Forms.) 

public, time of 115^ 241 
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OPENING HOAD.-Continued. 

through entire length 241, 243 

private, time of 195 

on town line 196, 197, 239 

through enclosed land, notice ^<^>r 235, 236 

by commissioners 236, 239 

cost of 235 

mandamus to compel 237, 238 

injunction to prevent 289, 242 

OPINIONS, 

as evidence of value 165-167 

ORDER, (See Forms.) 

of commissioners, when poll-tax paid in labor 89 

treasurer to pay 90 

order of payment of. 9 . 

commissioners must be responsible for making 62 

if illegal, will not excuse acts under 93 

if erroneous, may be set aside on certiorari^ (See Certiobabi.) 

whether successors in oflSce may alter 62 

laying out, etc., public road, to be made by commissioners. .136, 182 
what must be contained in .116, 182, 

183,184,185 

must be unconditional 136, 185 

to be filed with town clerk. 183, 185, 186 
when copy to be filed with town 

clerk 186 

clerk must record. 182, 186 

when to be recorded in recorder's 

office 76 

assessment of damages before mak- 
ing of 142 

when damages released or agreed 

upon 188 

• revoking all proceedings on road petition 178 

laying out, etc., private road 194 

rescinded by failure to open road 195 

laying out, etc., road on town line 196 

copy of, to be filed, etc., in each town. . 196 
(See Allotment.) 
ORDINANCE, 

of city, regulating speed to be observed by travelers 88 

regulating hackney coaches 46 

of 1787 71 

ORNAMENT, 

not sufficient basis for laying out, etc., road 120 

OVERSEER OP HIGHWAYS, (See General Oyerseer of High- 
ways.) 
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OWNER, 

dedication by 1 

(See Dedication.) 

of fee in highway, who presumed to be 26 

(See Fee.) 

of carriage, not to employ dnmken driver 36 

to discharge drunken driver 37 

who is, within meaning of statute 42 

liability of, for damages caused by driver 33, 37, 41 

(See Dbiveb.) 

for negligence 45 

(See Harness, Cakriage.) 

of land through which highway is to be drained, summons for. 118 

of land, name of, to be stated in road petition 127 

unknown, to be so stated in such petition 127 

who regarded as, in condemnation proceedings 145, 146 

of land, entitled to damages on establishment, etc., of road 

142,143, 146 

(See Agreement, Release.) 

to be named in certificate asking for jury 151, 153 

notice to, of application for jury \ . . . . 155 

of impaneliDg jury 157, 158 

unknown or non-resident, notice to, of such proceedings 160 

(See Notice.) 

is plaintiff in assessment of road damages 162 

damages of different owners, may be assessed at different times . 176 

PAROL, 

highways may be established by 4, 7 

agreements, etc., concerning road damages 146, 147 

revocation of agreement by 147 

proof of highways by 191 

PARTIES, (See Plaintiff, Suit.) 

PASSENGER, (See Forms.) 

safety of, endangered by drunken driver 37 

notice by, of drunken driver 87 

liability for injury to, by fast driving 40 

(See Driver.) 

PASTURAGE, (See Animals.) 

PAUPER, 

not liable to poll tax 81 

PAYMENT, 

by commissioners of moneys to successors 56 

by treasurer, of commissioners* orders 90 

of orders, order of 93 

of fine, to whom to be made 11 1 

of road damages, to be made by commissioners 164 

to be made in money 171 
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FAYUENT,— Continued. 

to be made before land is taken. ITl 

mode of enforcing \ , 172 

of rofwi or bridge contractor, how made 2^4 

of tax on property in incorporated town &43 

of tax every thirty days by collector 247 

of tax collected under act of April 10, 1872.. , , 1^8 

PEACE, (See Breach of the Peace.) 

PEDESTRIAN, 

law of the road as applied to SO 

PENALTY, 

suit for, in what name to be brought lOS 

is a civil proceeding , , , , . lOU 

how to be conducted \i\i^. 111 

no bar to common law remedies , SS^ 104, 210 

excuse considered in, (See Excuse.) 

fractions of day may be considered in , * , 110 

jurisdiction of justice in, (See Justicm op txik Peacl) 

to whom to be paid, disposition to be made of, , Ill 

but one, for entire neglect. . . . .' , * *. . . 80 

for neglecting to turn to the right 28 

for employing drunken driver * , , 36 

for not discharging drunken driver a7 

for running horses on highway 3tt 

for fast driving- over bridge 1 IT 

for leaving team unfastened , »**.,», 40 

for gross negligence of carrier of passengors 45 

for refusing to act as commissioner of highways 50^ 5-i 

for neglect of duty by commissioners , 248, Mi} 

for failure to keep highways in repair, (Ste RtirAiBO 

for neglecting duties prescribed by Drainas^e Act 01 

for failing to have surveys, plats and orders recorded 7<S 

for neglect to take oath of office ..-,,,.„ 53 

for intoxication of officer , 54 

for refusing to deliver books, etc., to successor 5ft 

for palpable omission of duty, malfeasance, etc 24H 

for contracting for expenditure of amount not warranted by law 248 

on conviction of infamous crime 47 

for embezzlement , .47, 48, 93, 93 

for fighting duel ,,.. 48 

for bearing challenge to fight duel 45J 

for neglecting to build crossings, etc., or to place bell or whifltl(» 

on engine 72 

for neglect to ring bell or sound whistle at Iiigliway croiwing. . 72 

for disturbing monuments, etc 78 

for violation of regulations concerning Canada Thistlea . , . , t^O 

for defiling spring, watering place, etc 81 



Digitized by VjOOQ IC 



286 INDEX. 

PENALTY. —Continued, 

for non-payment of poll tax 88 

for injuring sign board, lamp post or milestone. 9o 

for injuring or extinguishing lamp 95 

for obstructing or encroaching upon road 95, 96 

for turning water on road 95 

for leaving cuttings of hedge on road 95 

for depositing offensive matter in road, spring, etc 96 

for obstructing road, cannot be recovered unless some act is 

shown 105 

for obstructing road, plea of title no bar to 101 

for neglecting to remove fences on establishment of road 235 

for injuring, etc., bridge, culvert or sidewalk 107 

for burning bridge 107 

for injuring trees, shrubs, etc 112 

PENCIL, 

when writing in, notsufflcient 126 

PERJURY, (See Ckime.) 
PERSON, (See CJqrporation.) 
PERSONAL LIABILITY, (See Suit.) 
PETITION, (See Forms.) 

for laying out, etc., highway, by whom to be signed 119, 123, 124 

withdrawal of names from 124 

what must be set forth in 

120,124, 127,128 

must be in writing 126 

(See Wrttino.) 

should not be double 127 

copies of, to be posted 128, 129 

time of hearing to be fixed 129 

notice of hearing on 130 

cannot be amended 130 

adjournment of hearing on 130 

hearing on 129, 135 

final order on, cannot be recon- 
sidered 134 

revocation of proceedings on 178 

second, not to be entertained for 

one year 178, 179 

to be filed by town clerk . . .133, 182, 185 
(See Filing.) 

for private road 194 

for new road on route of old 228 

for appeal, to whom to be presented 200, 20t, 217 

for special town meeting 225 

PLAINTIFF, 

land owner is, in assessment of road damages. 163 
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PLAT, (See Survey.) 

dedicatioa by 5, 6 

of survey of road 74 

to be recorded in town clerk's office 75 

in recorder's office 76 

evidence of location of road 138 

to be annexed to order laying out, etc., road 182, 184 

PLOW, (See Tools.) 

PLOWING, 

in highway, is nuisance 95, 07 

POLL TAX, 

persons subject to 81 

assessment of 81, 82 

list of persons subject to 81 

when to be paid 81 

constitutionality of 82 

notice of, to person assessed 83, 84 

suit for 88 

trial of 89 

execution in 89 

disposition of fine collected in 89 

payment of, in labor 83, 88, 89 

POSTING, (See Public Places.) 

proof of 128 

of notices in proceedings on road petition, (See Notice.) 

POWERS, (See Duties.) 

PRESCRIPTION, (See User.) 

PRESUMPTION, 

of dedication, what will warrant 5, 6 

evidence to rebut 7 

of grant in case of highway by user 18, 14 

none against public 14 

may be qualified 15 

of ownership of highway 26 

arising when majority of board of officers act 59 

as to authority of commissioners to make order 62 

as to what are public places 129 

as to regularity of proceedings for laying out, etc., roads 

129,183,192,236 

PRIVATE ACTION, (See Suit.) 

PRIVATE PROPERTY, 

how taken for public use, (See Eminent Domain.) 

PRIVATE ROAD, 

what is included in '* public and private road " 20 

to coal mine 61 

statute for establishment, etc., unconstitutional 195 

for public and private use, establishment etc., of. 194, 195 
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# 

PRIVATE nOAD.^CoTUinued, 

payment for work on 190 

PROPERTY, (See Eminent Domain.) 

PROMISSORY NOTE, (See Note.) 

PROOF, (See Evidence.) 

PROSECUTION, (See Suit, Indictment.) 

PUBLIC, 

dedicationmust be to 2 

rights of, in river when banks dedicated 4 

alone can establish highway by user 14 

statute of limitations does not run against 14, 17, 18, 98 

rights of, in highway 21, 22, 23, 25, 9T, 99, 102 

PUBLIC AND PRIVATE ROAD, (See Pbivate Road.) 

PUBLIC PLACES, 

presumption as to what are 129 

notices to be posted in 180 

PUBLIC ROAD, (See Highway.) 

PUBLIC USE. (See Eminent Domain.) 

PUMP, (See Watekino Place.) 

PUNISHENT. (See Penaltt.) 

PURPRESTURE, (See Nuisance.) 

QUALIFICATION, (See Officer, Juror.) 

QUARRY, 

In highway, owner may work 24 

QUASI CORPORATION, 

commissioners of highways are 58, 219 

QUI TAM, (See Suit.) 

QUORUM, (See Majority.) 

RACE, (See Ditch, Canal.) 

RACING, (See Driver.) 

RAILING, 

guarding dangerous places by 68 

RAILROAD, 

as a highway 20 

right to lay in highway 22, 62 

obstruction of highway by 100 

where highway crosses, cattle guards to be built 72 

warning board to be erected 72 

bell or whistle to be sounded 72 

crossing to be maintained 73, 74 

may be taken under eminent domam 122 

RATIFICATION, (See Contract.) 

REAL ESTATE, (See Eminent Domain, Owner.) 

RECONSIDERING, (See Amendment, Order.) 

RECORDER, 

to record road surveys and plats and orders vacating roada 76 

to notify state's attorney of failure to file road plats, etc^ for 
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BECOIXDRK'-Continued, 

record 76 

RECORDING, (See Reoordbr, Town Clerk.) 
RECORDS, (See Books and Papers.) 

mandamns to compel delivery of 57 

(See Mandamus.) 

may be replevied 57 

power to amend 62 

to be made of road surveys and plats 74, 76 

mandamus to recording officer 75 

of town clerk and copy of same as evidence 191-19i 

REFUSAL, 

to serve in office, subjects to but one penalty 50 

(See Penalty.) 

presumed f^om acts 52, 53 

(See Resignation, Vacancy.) 
REGULATING ROADS, (See Altering, etc., Roads.) 
REGULATIONS, (See Law of the Road.) 

prescribed by commissioners when road tax paid in labor 229 

RELATIONSHIP, 

does not disqualify commissioners from acting on road petitions 180 
RELATOR, (See Mandamus.) 
RELEASE, (See Forms.) 

of road damages 146, 147 

annulled by revocation of proceedings 178 

to be filed in town clerk^s office 182, 185 

filing of copies of, in case of town line road. 196 

REMEDY, (See Suit.) 
REMONSTRANCE, (See Forms.) 
REMOVAL, (See Office, Nuisance.) 
REPAIR, 

of streets in city 63 

of highways, neither county nor town liable for 63 

duty of commissioners to make 63, 229 

want of funds is excuse for not making 63, 66, 248 

care to be exercised in 64 

liability for negligence of laborers in making 65 

may be compelled by mandamus 66 

action for neglect to make not defeated by vacating 

road 66 

degree of, highway to be kept in 67, 6S, 104 

(See Nuisances.) 

width of highway to be kept in 68 

when highway cannot be kept in, it should be closed 66 

by preventing rank growth of vegetation in highway 79 

(See Noxious Wefj^.) 

in making, right to remove trees in highway 112 113 



Digitized by VjOOQ IC 



290 INDEX. 

TiEFAUL— Continued. 

right to use materials in highway 23 

right to change grade iHB 

right to drain highway through vacant land 117-119 

of highway intersected by canal 71 

of highway over or along a water-course 69 

of bridge over cattle crossing 113, 114 

of bridge built by private individuals 113 

of roads on town or county line 196, 197, 217, 218, 219, 221, 222 

of roads and bridges, commissioners may contract for 229-233 

money for, how raised 241-246 

(See Tax, Poll Tax.) 

REPEAL, 

by implication 250 

effect of, on suits pending or rights existing 250 

of act of April 10, 1872 250 

general clause 250 

REPLEVIN, 

whether it lies for official documents 57 

REPORT, (See Account.) 

RESIDENCE, 

of road petitioners 119 

to render eligible to office 47 

of supervisors hearing appeal 200 

of commissioners and supervisors hearing appeal 217 

RESIDENT, (See Inhabitant.) 

RESIGNATION, (See Forms.) 

of town officer, justices may accept 53 

constructive, what amounts to # 53 

may be by parol 53 

when accepted, office becomes vacant 53, 54 

RESOLUTION, (See Excuse.) 

RETURN, (See Mandamus, Forms.) 

REVENUE, (See Fiscal Year, Tax, Funds, Borrowino Moitbt.) 

REVERSION, 

on abandonment of highway 19 

REVERSIONER, 

whether bound by dedication by tenant 2 

by prescription against tenant 14 

REVIEW, (See Appeal, Certiorari, Chancery, Amendment, 
Order.) 

REVISION, 

effect of 250 

REVOCATION, 

of parol agreements concerning road damages 147 

of proceedings on road petition , 178, 195 

RIVER, (See Navigable River, Water-course.) 
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ROAD, (See Highway, Private Road.) 

synonymous with highway 20 

ROAD TAX, (See Tax.) 
ROimJ, 

in road petition, description of 126, 130 

(See Description ) 

commissioners must examine 120, 131, 188 

may be changed between termini 137, 139, 140 

RULES OF THE ROAD, (See Law op the Road.) 
SALARY, (See Compensation.) 
SALE, (See Vendee.) 

right of constable to hold In highway 07 

as evidence of value 165 

revocation of parol agreements by 147 

SCHOOL DIRECTORS, 

liable to road and bridge tax 243 

SCRAPER, (See Tools.) 
SERVANT, 

for acts of, liability of master 83, 37, 41, 43, 05 

liability of commissioners 64 

SECURITY, (See Bond.) 
SERVITUDE, (See Highway) 
SETTLEMENT, (See Compromise.) 
SEWERAGE, (See Drainage, Water-course.) 
SHADE TREES, (See Trees.) 
SIDEWALK, (See Penalty.) 

right to build in highway 112 

SIGNATURE, 

to road petition should not bo in pencil 126 

(See Writing.) 

by one commissioner to another 236 

SNOW, (See Ice.) 
SPECIAL LEGISLATION, 

concerning certain subjects prohibited 119 

SPEED, 

travelers bound to drive at moderate rate of 38, 39, 40, 97 

(See Driver.) 
SPRING, (See Corrupting.) 
STATE, 

not liable to bridge canals 71 

STATEMENT, (See Account, Certificate.) 
STATE'S ATTORNEY, 

to prosecute for failure to have road surveys, etc., recorded 76 

STATE LINE, (See Town Line.) 

STATUTE, (See Index to Cases Cpied, p. xxx-xxxii.) 

prescribing remedy, does not bar common law remedy. . .33, 104, 249 

when prospective ^18 
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&TATVTE.— Con tinned, 

repeal of, (See Repbal.) 

revision of, (See Revision.) 

when mandatory, (See Mandatory.) 

when directory, (See Directory.) ' 

STATUTE OP FRAUDS, 

dedications not within. 4 

whether agreements concerning road damages are within 147 

whether agreements for establishment of roads are within 190 

STATUTE of LIMITATIONS, (See Limitation, User.) 

STREAM, (See Navigable River, Water-course.) 

STREET, (See Highway.) 

SUBMISSION, (See Arbitration.) 

SUBPOENA, (See I^ial.) 

SUBSTITUTE, (See Vacation.) 

SUCCESSOR, 

books, etc., to be delivered to 55-58 

moneys to be paid to 56-58 

suit by oflScer xsontinues to 219 

observance by, of mandamus 238 

SUIT, (See Trial, Evidence, Excuse, Summons, Execution, Ve- 
nire, Judgment.) 

for neglect of highways, against city 63 

town 63 

county 63 

private, against highway officers 64 

for nonrepair, not defeated by vacation of road 66 

for neglect to build cattle-guards, etc., or sound whistle, etc. . . . 73 

for poll tax 88,89 

on official bond 91, 92 

private, for damages caused by obstructing road 105, 106 

for damages, for injury to highway 106 

for injuries occasioned by defect in bridge built by private in- 
dividual. ., 114 

for penalties 108, 111 

(See Penalty.) 

to recover penalty, is civil proceeding 109 

control of, by electors, when town is a party 110, 111 

power of commissioners to settle 63, 111 

does not lie for exercise of discretionary powers in absence of 

malice 123,248,249 

by or against commissioners, how brought 219 

to enforce contract concerning town line road. 219, 221 

against commissioners, for mistake in opening road 239 

right of, for penalty, does not bar common law remedies. 33, 104, 249 

for torts, (See Tort.) 

for negligent execution of powers, (See Negligence.) 
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SUIT.— C7<m«t»t^d 

for injuries caused by grading, (See Gbadb.) 

for injuries caused by water, (See Water-course.) 

for creating or continuing nuisance, (See Nuisance.) 

in ejectment, (See EjECTMSirr.) 

in replevin, (See Replevin.) 

for improper driving, (See Dbiyeb,) 

in trover, (See Trover.) 

in chancery, (See Chanosrt, Injunction.) 

for criminal oflfense, (See Indictment.) 

SUMMONS, (See Forms, Venire, NoncB.) 

for owner of land through which highway is to be drained. . . • 118 

SUPERVISORS, (See Board op Supervisors.) 

SUPERVISORS, TOWN, 

may fill vacancy in office by appointment 49 

to pass on treasurer's bond 90 ' 

may require new bond to be given 90 

may execute appeal bond in name of town 110 

cannot reconsider decision on road petition 178 

appeal lies to, in road proceedings 202 

to be summoned by justice to hear appeal 206, 207 

to fix time, etc., for hearing appeal 200, 207 

powers of, on appeal 206, 208, 2 . 9, 210 

report by, of proceedings on appeal 214 

decision of, on appeal, final 178, 179, 214 

compensation of 214 

minority may act 217 

(See Majority.) 

how chosen, in case of town line road 217 

special town meetings to be called by 225 

when may issue bonds for building bridge 225 

to submit to county board statement of road tax needed 244 

SUPPORT, (See Abuiter.) 

SURETY, 

on bond, additional may be required 00 

release of. 91 

whether necessary on appeal bond 215 

SURFACE WATER, (See Water-course.) 

SURVEY, (See Plat, Surveyor.) 

of certain roads, commissioners to have made 74, 227, 228 

commissioners to have made on petition for road 137-189 

making of« a ministerial act 75 

town clerk to record 74, 75, 182, 185, 227 

(See Town Clerk.) 

filing of copies of, in case of town line road 196 

recorder to record. 70 

effect of 74,75 
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SVBYBY.— Continued. 

report of, what it should contain 138 

SURVEYOR, (See Sukvet.) 

notes of survey by, as eyidence 75 

TAX, (See Poll Tax.) 

on navigation of navigable stream 71 

whether work can be done in anticipation of. 66, 67, 248 

payment of^ by labor on private road 196 

by labor or materials 235 

vote of town to pay in labor 220 

power to levy, constitutional limitation of /^ 

limitation of, by statute 242, 244 

conferred by township organization act. 243, 244 

who liable to 243 

commissioners to levy 242, 244 

collected on city property, payment of. 242, 2^ 

collected on city property, disposition of. 243 

statement of amount necessary 244, 246 

to whom collector must pay 247 

collector's statement of amount collected 247 

settlements of county collector 274 

TAX COLLECTOR, (See Collbctor.) 

TELEGRAPH, 

auithority to erect 60 

TENANT, (See Occupant.) 

in common, cannot create an easement 2 

when dedication by, binds landlord 2 

user adverse to, does not affect reversioner 14 

liability of, for nuisance 105, 106 

TERMINI, (See Description.) 

of road, to be designated in petition 126 

changes between 187, 139 

THOROUGHFARE, 

highway need not be 20 

TIE, 

proceeding in case of. 49 

TIMBER, (Bee Treks.) 

TIME, 

when provisions as to, imperative 81, 83, 88 

computation of. 83 

TITLE, 

proof of, on dedication of highway by plat 6 

to land in highway, presumption of. 26, 27 

plea of, no bar to action for obstructing highway. 101 

TOLL BRIDGE, (See Toll Road, Penalty.) 

may be taken under eminent domain 121, 122 

TOLL ROAD, (See Penalty.) 
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TOLL nOAD.—Coniinved, 

becomes common highway when charter is forfeited 21 

location of; on highway 61 

may be taken under eminent domain 121, 122 

TOOLS, 

purchase of. 79 

care of 79 

TORT, (See Nuisanob, Tkbspabs.) 

liability of town for 64 

liability of commissioner for 64 

of agent, liability of master for 88, 87, 41, 43, 05 

TOWN, (See Town Meetino) 

liability of, for defective highways, 63, 64 

liability of, for torts 64 

suit by, for injury to highway. 106 

o(»porate name of. 108 

suit for penalty to be brought in name of 108 

TOWN AUDITORS, 

commissioners to render account to 85 

(See FoBMS.) 

meetings of 85 

to audit accounts 86 

may require accounts to be verified 86 

to audit compensation of commissioners 240 

TOWN CHARGE, 

when Judgment against town or town officer is 109, 110, 222 

TOWN CLERK, (See Mandamus,) 

notice by, of result of election 49 

of appointment to office 50 

may fill vacancy in office 49 

to file warrant of appointment 50 

may administer oath of office 51 

to file oath of office 51 

to approve treasurer's bond 90 

thay require new bond 90 

to file road papers 136, 146, 1 82, 185 

to record order laying out, etc., road 182, 186 

to file, etc., copies of papers relating to town line road 196 

when may issue bonds for building bridge 225 

TOWN LINE, 

road on, establishment, etc., of. 196, 218 

allotment of. 196,217 

jurisdiction over 197 

what constitutes 217 

opening of 239 

bridges over stream on, building and repairing of. 218 

contracts concerning 219 
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TOWN MEETING, 

power of voters at, to levy tax 110,243,244 

to provide for institution, etc., of suits 1 10 

over roads 237 

to vote on proposition to borrow money 285 

special powers of 226 

TRAVEL, (See User.) 

TRAVELER, (See Cabriaoe,Footmajt, EquBSTBiAK, Dbiybr, La-w- 
op THE Road, Damages.) 
TREASURER, 

election of, by commissioners. 89 

to receive poll tax list 81 

'^ to hold money subject to order of commissioners 90 

to execute bond 90, 91 

(See Bond.) 

payment of orders by 92 

(See Order, Forms.) 

embezzlement by 92, 93 

(See Embezzlement.) 

compensation of. 93 

of incorporated town, payment of tax to 243 

TREES, 

\ in highway, right to use in repairing highway 22 

[ ' title to 24, 118 

right to plant 112 

; inducements to plant 112 

I protection of, by injunction. 112 

[ whether commissioners can remove. 112 

\, marking boundaries, to be undisturbed 78 

[ overhanging highway, constitute nuisance 97, 102 

' TRESPASS, (See Tort, Suit, Damages.) 

' owner of fee in highway may maintain 23, 25 

I when entry on land adjoining highway is 70, 75, 1 18 

^ negligent removal of nuisance may be 102 

against commissioners for mistake as to line in opening road. . 239 
7 RIAL, (See Suit, Eyidbnob, Judgment, Execution.) 

of suit for collection of poll tax 89 

of suit in which town is a party 108 

for assessment of road damages, Justice to fix time, etc., of. ..151, 156 

how conducted. . . .162, 163, 170, 176 

failure of Jury to agree 177 

constitutes a "case '* 179 

TROVER, 

whether it lies to recover public records 57 

TRUSTEE, 

dedication by 2 

how regarded in condemnation proceedings. 145 
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TURN, (See Law of the Road.) 
TURNPIKE, (See Toll Road.) 
UNINCORPORATED TOWN, 

Jurisdiction over streets in GO, 100 

UNITED STATES, 

land of, may be taken under eminent domain 121 

mail stage of, subject to law of the road 28 

UNKNOWN OWNERS, (See Owkbb.) 
USER, 

roads established by, public highways 1 

width of 15 

to be surveyed and platted 74 

as evidence of a dedication 7 

as evidence of existence of highway 192 

doctrine of highway by, presumes a grant 13 

effect of, when land-owner under disability 13,14 

use of highway acquired by, may be qualified 15 

presumed to be adverse 14, 15 

adverse, does not bar right of public 14, 17, 98 

may become adverse, though begun by permission 14 

to establish highway, must be adverse 18, 21 

must be uninterrupted 14, 15 

must be open and notorious 14 

must be of same line 15, 1 16 

must be by the public 14 

must be for full twenty years % 15 

VEGETATION, (See Noxious Weeds.) 

in highway, rank growth to be prevented 79 

VACANCY, 

in office, to be filled by appointment 49 

when it exists 50, 53, 54 

what occasions 53, 54, 91 

who determines questions of 55 

VACATION, 

of town plat 16 

** of streets, alleys and highways,*' statute relating to 19 

of highway, by acceptance of another road 17 

by abandonment T 17, 18 

by adverse user 18 

by failure to open 115, 195, 241 

by establishment of new road on route of old. . . .228, 229 
by commissioners, (See Altering, etc., Roads.) 

no bar to action for non-repair 66 

title to land in highway on 19 

VENDEE, (See Donee, Owner.) 

dedication by vendor binding on 11 

must repair bridge built by vendor 114 
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VENDEE.— Co»<»»«<?(i. 

agreements concerniog road damages blDding on 146 

notices to be served on, in case of sale ; 158 

VENDOR^ 

sale by, when a revocation of parol agreement concerning 
damages 147 

VENIRE, (See Forms.) 

for jury to assess road damages '. 156 

VERDICT, (See Forms.) 

jury to make in writing 168 

Justice must enter on doclcet 168 

payment of. 164,171 

interest on 178-175 

appeal from, (See Appeal.) 

VIEW, (See Entry.) 

of premises by Jury in assessing road damages 168, 167 

VILLAGE, (See Ii9corporated Town, Unincorporated Town.) 

WA(K)N, (See Cabriaqb.) 

WAIVER. 

by party in interest, conclusive 128 

of notice of assessment of poll tax 84 

of irregularities by appeal 116, 188 

of defects in notice of hearing on road petition 131 

of irregularity in adjournment 133 

of right to road damages 148 

of notice to prove road damages 158 

by acceptance of road damages 158 

of right to appeal 301 

of notice of appeal 303 

ofinfbrmalitiesln 207 

WARNING, (See Railroad.) 

WARNING BOARD, (See Railroad.) 

WARRANT, 

of appointment of officer 49 

WARRANTY, (See Covenant.) 

WATER-COURSE, 

commissioners most not shut up or change 69 

right to open through land adjoining highway 118 

WATERING-PLACE, (See Corrupting.) 

how provided 79 

WAY, (See Highway, Private Road.) 

WEEDS, (See Vegetation, Noxious Weeds.) 

WEIGHT, 

unreasonable, nuisance to carry on highway 97 

WELL, (See Watering Place.) 

WHISTLE, (See Railroad.) 

WIDENING ROADS, (See Altering, etc., Roads.) 
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WIDTH, 

of highway established by dedication 8, 116 

by user. 15, 116 

by coodemnation 115 

of road for public and private use 194 

to be kept in repair 68, 100 

specification of, in road petition 128 

in survey of road 188 

in order establishing, etc., road 116, 184, 185 

WIDOW, (See Dower.) 

WILLFUL, (See Excuse.) 

iijury, proof of malice 86 

negligence, what constitutes 43 

WINTER WAY, (See Navigable River, Ice.) 

WITNESS, (See Subp(bna.) 

in suit in whicn town is a party 109 

WRIT, (See Trial.) 

WRIT OP ERROR, 

right to 179 

WRIT OP INJUNCrriON, (See Injunction.) 

WRIT OF MANDAMUS, (See Mandamus.) 

WRITING, 

what the term includes 126 

in pencil, when insufficient 126 

dedication need not be by 4 

road petition must be in 126 

inducements for establishment of road must be in 188 

agreements and releases must be in 146 

public notices should be in 161 

verdict must be in 161 

order laying out, etc., road must be in 182 

YEAR, (See Time.) 

YELLOW DOCK, (See Noxious Weeds.) 
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